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NAMES AND ADDRESSES OF ATTORNEYS OF RECORD. 
GRAVES, KIZER & GRAVES, Old National 
Bank Building, Spokane, Washington, 
Attorneys for Plaintiff in Error, 
BELDEN & LOSEY, Old National Bank Build- 
ing, Spokane, Washington, and 
H. L. MAURY, of Butte, Montana, 
Attorneys for Defendant in Error. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 


Division. 
EDGAR E. CAMPBELL, 
” Plaintiff, 
SPOKANE &INLAND ELECTRIC RAILROAD 
CO., a Corporation, Defendant. 


THIRD AMENDED COMPLAINT. 

Plaintiff complains of the defendant and for 
third amended complaint herein, alleges: 

1. That the defendant is a corporation organ- 
ized and existing under and by virtue of the laws 
of the State of Washington, and as such corpora- 
tion is dving business in its corporate name of 
Spokane & Inland Electric Railroad Co., and was 
thus engaged on or about the 31st day of July, 
1909, in its said business as a carrier of interstate 
commerce and carrier of passengers and freight 
between the City of Spokane, Washington, and 
the Town of Coeur d’Alene, Idaho. 

2. That on or about the said 31st day of July, 
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1909, the plaintiff herein was employed by said 
defendant in the capacity of motorman, and as 
such employee was operating and running electric 
train known as Special No. 5 from the Town of 
Coeur d’Alene to the City of Spokane, State of 
Washington. 

3. That said defendant, through its agents, offi- 
cers and employees, so carelessly and negligently 
managed and operated its said trains that said de- 
fendant’s officers, agents and employees caused 
improper running orders to be given to this plain- 
tiff on said date, which said improper orders 
eaused the accident and injuries hereinafter com- 
plained of. 

4, That plaintiff on said date aforesaid was 
directed by the agents, officers and employees of 
said defendant to take his said train No. 5, and 
to proceed from said Town of Coeur d’Alene to 
the City of Spokane, and that plaintiff was given 
orders, directing him to meet and pass Regular 
Train No. 20 at the Town of Allen; that when 
rounding a curve and nearing the station of Gibbs, 
State of Idaho, which is a point between Coeur 
d’Alene City, Idaho, and the Town of Allen, this 
plaintiff saw a train coming from the opposite 
direction and running on the same track upon 
which said plaintiff’s train was running, which 
said train plaintiff is now informed and believes 
was Regular Train No. 20. 

o. That upon the coming into view of said 
train No. 20, plaintiff used all due diligence to 
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bring his motor upon said train No. 5 to a stop 
and standstill; that he duly applied the air brakes 
upon said motor, but owing to the defective con- 
dition of said air brakes, which said condition was 
wholly unknown to plaintiff, said brakes wholly 
failed and refused to act, and plaintiff’s said train 
continued to rush forward at a tremendous rate 
of speed and a collision occurred, plaintiff’s said 
train colliding with said Train No. 20, and which 
said collision caused the injuries hereinafter com- 
plained of. 

6. That said accident and collision was directly 
due to the wrongful and negligent acts of the plain- 
tiff’s said superiors in the giving of said wrongful 
orders, and in their failure to furnish this plain- 
tiff with a motor and train supplied with proper 
air-brakes in working condition. 

7. That this plaintiff, after observing said train 
No. 20 upon the track, had plenty of time to have 
stopped his said train and prevented said collision 
if said air-brakes had been in good condition and 
in proper working order. 

8. That by reason of said collision of said 
trains, aforesaid, said plaintiff was hurt, maimed 
and injured, so that he was unconscious for many 
days thereafter; that plaintiff was bruised, cut and 
injured both externally and internally; that both 
of his legs were broken by reason of which injury 
plaintiff’s left leg is now six inches shorter than 
its normal condition and his right leg is three 
inches shorter than its normal condition; that 
plaintiff has entirely lost the hearing in his right 
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ear, and he is crippled for life to such an extent 
as to greatly hinder and impair his capacity for 
earning his livelihood; that plaintiff has, besides 
said injuries above set forth, undergone intoler- 
able suffering and great pain of body and mind 
and will continue to suffer great pain of body and 
mind during the remainder of his life; that he 
will never again be able to earn his living without 
the assistance of others; that prior to the injuries 
herein complained of, plaintiff was a healthy, strong 
and able-bodied man, and at the time of said in- 
juries was thirty-nine years of age and was capable 
of earning, and did earn, on an average of $6.00 
per day; that all of the negligent acts and things 
herein complained of against said defendant di- 
rectly contributed to said plaintiff’s injuries above 
mentioned, and all without fault or negligence on 
the part of this plaintiff, and that by reason of 
said wrongs and injuries aforesaid plaintiff has 
been damaged in the very great sum of $50,000.00. 

WHEREFORE, Plaintiff prays for judgment 
against said defendant for the sum of $50,000.00, 
together with plaintiff’s costs and disbursements 
herein expended. 

(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

STATE OF WASHINGTON, 
COUNTY OF SPOKANE. 

Edgar E. Campbell, being first duly sworn, on 
oath deposes and says: That he is the plaintiff 
in the above entitled action; that he has read the 
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above and foregoing third amended complaint, 
knows the contents thereof, and that the same is 
true as he verily believes. 
(Signed) EDGAR E. CAMPBELL. 
Subscribed and sworn to before me this 6th day 
of June, A. D. 1912. 
(Stoned) W. CMR@SEY, 
(Seal) Notary Public for the State of Wash- 
ington, residing at Spokane. 
Endorsements: Due service of the within Third 
Amended Complaint, by a true copy thereof, is 
hereby admitted at Spokane, Washington, this 
8th day of June, 1912. 
(Signed) GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 
Third Amended Complaint. 
Filed in the U. S. District Court for the Eastern 
District of Washington, June 15, 1912. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 


Division. 
EDGAR E. CAMPBELL, Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, Defendant. 
ANSWER. 


For answer to plaintiff’s third amended com- 
plaint defendant: 
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I. 

Admits each and every allegation made and con- 
tained in paragraphs one and two thereof. 

iE 

Denies each and every allegation made and con- 
tained in paragraph three thereof. 

III. 

Admits that at the time referred to in the fourth 
paragraph thereof, plaintiff acting as a motorman 
upon one of defendant’s trains was proceeding 
with his train from Coeur d’Alene to Spokane; 
admits that at the Station of Gibbs, a point be- 
tween Coeur d’Alene and Allan, regular train No. 
20 on defendant’s road came in view of plaintift’s 
train; admits that said train was coming from the 
opposite direction and running on the same track 
upon which plaintiff’s train was running; denies 
each and every other allegation made and contained 
in the fourth paragraph thereof. 

IV. 

Admits that after plaintiff’s train came in view 
of train No. 20 plaintiff’s train continued to rush 
forward at a tremendous rate of speed, and that 
plaintiff’s train collided with train No. 20, and 
admits that through such collision plaintiff was 
to some extent injured; denies each and every other 
allegation made and contained in the fifth para- 
graph thereof. 

Vv: 

Denies each and every allegation made and con- 

tained in the sixth paragraph thereof. 
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VI. 

Denies any knowledge or information sufficient 
to form a belief as to whether plaintiff observed 
train No. 20 before coming in collision with it; 
admits that there was plenty of time for him to 
have stopped his train and prevented the collision 
with No. 20 after he might have observed train 
No. 20; denies each and every other allegation 
made and contained in the seventh paragraph 
thereof. 

Wade 

Admits that by reason of the collision of the 
trains plaintiff was injured; admits that both of 
his legs were broken in the collision; admits that 
prior to the time of the injury he was a healthy, 
strong and able-bodied man; denies any knowledge 
or information sufficient to form a belief as to the 
extent of his injuries other than the breaking of 
his legs; and denies each and every other allega- 
tion contained in the eighth paragraph thereof, 
and particularly denies that plaintiff was damaged 
in the sum of fifty thousand ($50,000) dollars, or 
in any other sum, or at all, by reason of the matters 
and things alleged in the complaint. 

FURTHER ANSWERING, and for an AF- 
FIRMATIVE DEFENSE to said complaint de- 
fendant alleges: 

iL 

That upon July 31, 1909, and for several years 
prior thereto defendant owned and operated a line 
of electric railway between Coeur d’Alene, Idaho, 
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and Spokane, Washington; that over its road a 
number of regular trains were operated by a time- 
table, in accordance with the printed rules and 
regulations of the company, and special trains were 
also run thereover in accordance with such rules 
and regulations, and under telegraphic orders 
given by train dispatchers to the train operators; 
that upon the date aforesaid, and for several years 
prior thereto, plaintiff was and had been a motor- 
man employed by plaintiff and regularly engaged 
in the operation of its trains, and that he then was 
thoroughly conversant with the manner of the 
operation of its road, with its rules and regula- 
tions, and with the duties required of its oper- 
atives. 
N1. 

That on said July 31st plaintiff was acting as 
motorman upon a special train referred to and 
described in the orders of defendant as Motor 5. 
That under the rules and regulations of such com- 
pany such special train had no rights over the 
regular trains operating under the time table of 
defendant, and was obliged to keep out of the way 
of such regular trains; that such special train had 
no right to go out upon the road when a regular 
train was due, unless it had telegraphic orders 
from defendant’s train dispatcher in Spokane or- 
dering it to do so; that upon said date plaintiff, in 
charge as motorman of the special train aforesaid, 
was standing in defendant’s yards at Coeur 
d’Alene ready to start upon a run to Spokane as 
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soon as there should arrive at Coeur d’Alene one 
of defendant’s regular trains, known on its time 
table as No. 20, which was then due; that defend- 
ant, knowing that No. 20 was then due and that 
he had no right to leave Coeur d’Alene until it had 
come in, received telegraphic orders from the dis- 
patcher at Spokane to meet another special train 
at the town of Allan, and that when handing him 
such orders the conductor of plaintiff’s train told 
him he might run farther down in the yards and 
wait there until No. 20 came in; that plaintiff 
started his train under such orders, but instead 
of stopping at the point in the yards where 
he had been directed to stop, continued on 
his way towards Spokane, passing out of 
the Coeur d’Alene yards and out on the line 
to Spokane, and at the Station of Gibbs, a distance 
of about one and one-half miles from Coeur 
d’Alene, his train came in collision with No. 20 
on a straight track; that No. 20 was in full view 
of plaintiff’s train for a distance of more than 
eight hundred feet before the collision occurred, 
and the motorman of No. 20, seeing plaintiff’s 
train approaching, came to a full stop; that plain- 
tiff could, if he had seen No. 20, have brought his 
train to a stop within a distance of 150 to 200 
feet, and that the collision between the two trains 
was caused solely and entirely by plaintiff’s dis- 
obedience of the rules, regulations and orders of 
the company, and by his reckless conduct in fail- 
ing to pay heed to his surroundings, and to keep 
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a lookout upon the track ahead of him so as to 
observe No. 20 and bring his train to a stop, as 
he might have done had he have looked ahead of 
him at all. 

FURTHER ANSWERING and by way of 
CROSS-COMPLAINT defendant alleges: 

Ls 

That upon July 31, 1909, and for several years 
prior thereto defendant owned and operated a line 
of electric railway between Coeur d’Alene, Idaho, 
and Spokane, Washington; that over its road a 
number of regular trains were operated by a time- 
table, in accordance with the printed rules and 
regulations of the company, and special trains were 
also run thereover in accordance with such rules 
and regulations, and under telegraphic orders 
given by train dispatchers to the train operators; 
that upon the date aforesaid, and for several years 
prior thereto, plaintiff was and had been a motor- 
man employed by plaintiff and regularly engaged 
in the operation of its trains, and that he then was 
thoroughly conversant with the manner of the oper- 
ation of its road, with the rules and regulations, 
and with the duties required of its operatives. 

JOE 

That on said July 31st plaintiff was acting as 
motorman upon a special train referred to and 
described in the orders of defendant as Motor 5. 
That under the rules and regulations of such com- 
pany such special train had no rights over the 
regular trains operating under the time table of 


Spokane & Inland Empire R. R. Co. ial 


defendant, and was obliged to keep out of the way 
of such regular trains; that such special train had 
no right to go out upon the road when a regular 
train was due, unless it had telegraphic orders 
from defendant’s train dispatcher in Spokane or- 
dering it to do so; that upon said date plaintiff, 
in charge as motorman of the special train afore- 
said, was standing in defendant’s yards at Coeur 
d’Alene ready to start upon a run to Spokane as 
soon as there should arrive at Coeur d’Alene one 
of defendant’s regular trains, known on its time 
table as No. 20, which was then due; that defend- 
ant, knowing that No. 20 was then due and that he 
had no right to leave Coeur d’Alene until it had 
come in, received telegraphic orders from the dis- 
patcher at Spokane to meet another special train 
at the town of Allan, and that when handing him 
such orders the conductor of plaintiff’s train told 
him he might run farther down in the yards and 
wait there until No. 20 came in; that plaintiff 
started his train under such orders, but instead of 
stopping at the point in the yards where he had 
been directed to stop, continued on his way 
towards Spokane, passing out of the Coeur d’Alene 
yards and out on the line to Spokane, and at the 
Station of Gibbs, a distance of about one and one- 
half miles from Coeur d’Alene, his train came in 
collision with No. 20 on a straight track; that No. 
20 was in full view of plaintiff’s train for a dis- 
tance of more than eight hundred feet before the 
collision occurred, and the motorman of No. 20, 
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Endorsements: Service of the within Answer is 
hereby acknowledged this 5th day of November, 
1912. 

(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

Filed in the U. 8. District Court for the Eastern 

District of Washington, November 9, 1912. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


Answer to Third Amended Complaint. 

In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


REPLY. 

Plaintiff for reply to defendant’s answer herein, 
admits, alleges and denies as follows: 

1. Plaintiff for reply to paragraph 1 of defend- 
ant’s affirmative defense, admits that on July 3], 
1909, and for several years prior thereto defendant 
owned and operated a line of electric railway be- 
tween Coeur d’Alene, Idaho, and Spokane, Wash- 
ington; that over its road a number of regular 
trains were operated, and special trains run over 


Spokane & Inland Empire R. R. Co. 15 


said road, and that upon July 31, 1909, and for 
several years prior thereto, plaintiff was, and had 
been, a motorman employed by plaintiff, and regu- 
larly engaged in the operation of its trains, but 
denies each and every other allegation, matter and 
thing contained in paragraph 1 of defendant’s 
affirmative defense. 

2. For reply to paragraph 2 of said affirmative 
defense, plaintiff admits that on July 31st, 1909, 
plaintiff was acting as motorman upon a special 
train referred to and described in the orders of 
defendant as Motor 5; that upon said date plain- 
tiff was in charge as motorman of said special 
train mentioned in said paragraph, and that same 
was standing in defendant’s yards at Coeur 
d’Alene ready to start upon a run to Spokane, 
and that plaintiff was given orders to start upon 
his run to Spokane by the officers of the defend- 
ant, and that at the station of Gibbs, a distance of 
about one and one-half miles from Coeur d’Alene, 
his train came in collision with train No. 20 on a 
straight track; that No. 20 was in full view of 
plaintiff’s train for a distance of about 800 feet 
before the collision occurred, and that the motor- 
man on No. 20, seeing plaintiff’s train approach- 
ing, came to a full stop, but denies each and every 
other allegation, matter and thing contained in 
paragraph 2 of said affirmative defense. 

The plaintiff for answer to the defendant’s 
cross-complaint herein, admits, denies and alleges, 
as follows: 
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1. For answer to paragraph 1 of defendant’s 
cross-complaint, plaintiff admits that on July 31, 
1909, and for several years prior thereto, defend- 
ant owned and operated a line of electric railway 
between Coeur d’Alene, Idaho, and Spokane, 
Washington; that over its road a number of regu- 
lar trains were operated by a time-table, and that 
upon said date and for several years prior thereto, 
plaintiff was, and had been, a motorman employed 
by plaintiff and regularly engaged in the opera- 
tion of its trains, and admits that he was familar 
with the printed rules and regulations of said de- 
fendant, but denies each and every other allega- 
tion, matter and thing contained in said paragraph 
1 of said cross-complaint. 

2. For answer to paragraph 2 of said cross- 
complaint, plaintiff admits that on July 31, 1909, 
he was acting as motorman upon a special train 
known as Motor 5; that upon said date plaintiff, 
in charge as motorman of the special train afore- 
said, was standing in defendant’s yards at Coeur 
d’Alene ready to start upon his run to Spokane, 
and that plaintiff started his train from said yards, 
and instead of stopping at a point in the yards of 
said defendant, continued his train on his way 
towards Spokane, passing out of the Coeur d’Alene 
yards and out on the line towards Spokane, and 
at the station of Gibbs, a distance of about one and 
one-half miles from Coeur d’Alene, his train came 
in collision with Train No. 20 on a straight track; 
that No. 20 was in full view of plaintiff’s train 
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for a distance of about 800 feet before the collision 
occurred, and the motorman of No. 20, seeing 
plaintiff’s train approaching, came to a full stop, 
but denies each and every other allegation, matter 
and thing contained in said paragraph 2 of said 
cross-complaint. 

3. For answer to paragraph 3 of said cross- 
complaint, plaintiff admits, that in such collision 
eighteen persons, who were passengers upon the 
train on which plaintiff was motorman, were killed 
and a very great number were seriously injured, 
many of them being maimed and disfigured for 
life, and that defendant owed a duty to said pas- 
sengers, by itself and its employes, to exercise the 
highest degree of care and caution to protect them 
from injury; that as to the amount of money paid 
by the defendant, because of said injuries, plain- 
tiff has no knowledge or information sufficient to 
form a belief, and therefore denies same, and 
further denies each and every other allegation, 
matter and thing in said paragraph contained. 

Further answering and for an affirmative de- 
fense to said counter-claim, plaintiff alleges: 

1. That on the 3lst day of July, 1909, the plain- 
tiff herein was, and for a long time prior thereto 
had been, employed by the defendant in the ca- 
pacity of motorman, and as such employe was 
operating and running the different trains of the 
defendant, operating between the City of Spo- 
kane and the Town of Coeur d’Alene, and on the 
date and at the time hereinafter complained of. 
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plaintiff was operating Special Train No. 5 be- 
tween the stations above named; that on said date 
said Motor 5 was furnished the plaintiff with 
which to make said run, and plaintiff at the time 
of the accident, hereinafter complained of, was 
operating said motor; that on said date plaintiff 
ordered and directed by the defendant to operate 
said train and motor from Coeur d’Alene to the 
City of Spokane, and while the plaintiff so oper- 
ated said train, without fault, or negligence upon 
plaintiff’s part, at a point on the lime of said rail- 
way, near the Town of Gibbs, in the State of 
Idaho, came in contact with Tram No. 20 on the 
main line of said defendant’s track; that plain- 
tiff prior to the time of said collision saw said 
train No. 20, after rounding a curve near said sta- 
tion, in ample time to have stopped his said train 
before: colliding with said train No. 20, and plain- 
tiff applied the air and brakes and took all and 
due precaution to bring his train to a stop and 
under control before colliding with said train. No. 
20, but because of the defects in the brakes and 
air equipment on plaintiff’s train, said brakes and 
air refused to work, notwithstanding the fact that 
plaintiff took, used and! employed all. due means at 
his command to bring said train to a stop; that 
said equipment was furnished the plaintiff with 
said motor, and plaintiff, prior to the time of the 
accident complained of, believed said equipment to 
be in good working order, as he had a right to 
believe; that because of said defects in said equip- 
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ment, and the failure of the air upon said train 
to work so as to set the brakes, plaintiff was un- 
able to bring his train to a stop, and a number of 
people, passengers upon plaintiff’s said train and 
upon said train No. 20, were killed and injured; 
that if defendant was compelled to pay the sums 
of money mentioned in said cross-complaint of the 
defendant herein, it was because of its negligence 
in not furnishing plaintiff with proper and safe 
equipment with which to operate his said train, 
and any damages paid or injuries done to the pas- 
sengers on either of said trains was because of the 
fault and negligence of the defendant, and with- 
out fault or negligence on the part of the plaintiff 
whatsoever. 

WHEREFORE, Plaintiff prays that the defend- 
ant take nothing by its cross-complaint herein, and 
that plaintiff have judgment as prayed for in its 
complaint. 

(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 


STATE OF WASHINGTON, 


COUNTY OF SPOKANE. ae 


Edgar EK. Campbell, being first duly sworn, on 
oath deposes and says: That he is the plaintiff 
in the above styled action; that he has read the 
above and foregoing Reply, knows the contents 
thereof and that the same is true as he verily be- 
lieves. 

(Signed) EDGAR E. CAMPBELL. 


20 Campbell vs. 


Subscribed and sworn to before me this 24th 
day of February, 1913. 

(Signed) E. H. BELDEN, 
Notary Public for the State of Washington, 
residing at Spokane. 

Endorsements: Service of the within Reply, by 
a true copy thereof, admitted at Spokane, Wash., 
this 24th day of February, 1913. 

(Signed) GRAVES, KIZER & GRAVES, 

Attorneys for Defendant. 

Reply to Answer to 3rd Amended Complaint. 

Filed in the U. S. District Court for the Kastern 
District of Washington, April 28, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, Eastern 
District of Washington, Northern 
Dwision. 

No. 1471. 


EDGAR E. CAMPBELL, 
Planny, 
Us. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
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VERDICT. 

We, the jury in the above-entitled cause, find 
for the plaintiff, and fix the amount of his dam- 
ages at the sum of $7500.00 (Seventy-five Hun- 
dred Dollars). 

(Signed) S. BARGHOORN, 
Foreman. 

Endorsements: Verdict. 

Filed in the U. 8S. District Court for the Hast- 
ern District of Washington, May 5, 1913. 
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In the District Court of the United States, Eastern 
District of Washington, Northern 
Division. 

No. 1471. 


EDGAR E. CAMPBELL, 
Plainttff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 


SPECIAL VERDICT. 

Did the plaintiff Campbell receive, before leaving 
Coeur d’Alene, train order No. 53, reading as fol- 
lows: 

‘‘Train Order No. 53. 
From Spokane 7-31-1909. 

To Motor 5 at C. D. Alene Station. 
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Motor 5 will run Spl. C. D. Alene to Spokane 
meet special 4 east at Alan.” 
wi esy 
(Signed) S. BARGHOORN, 
Foreman of the Jury. 
Endorsements: Special Verdict. 
Filed in the U. S. District Court for the Eastern 
District of Washington, May 5, 1913. 
W. H. HARE, Clerk. 


In the District Court of the United States, Eastern 
District of Washington, Northern 
Division. 

No. 1471. 

EDGAR HE. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
SPECIAL FINDING I. 

Q. Were the air brakes on Campbell’s train 
immediately before the collision insufficient to en- 
able Campbell to control the speed of the train? 

Answer. Yes. 

(Signed) 8S. BARGHOORN, 
Foreman of the Jury. 

Endorsements: Special Finding LI. 

Filed in the U. 8. District Court for the Eastern 
District of Washington, May 5, 1918. 

W. H. HARE, Clerk. 
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In the District Court of the United States, Eastern 
District of Washington, Northern 
Division. 

No. 1471. 

EDGAR KE. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
SPECIAL FINDING II. 

If you find that plaintiff left Coeur d’Alene in 
violation of his orders, then answer this question: 
Was that leaving in violation of his orders the 
proximate cause of the accident? 

Wes 

(Signed) S. BARGHOORN, 
Foreman. 

Endorsements: Special Finding II. 

Filed in the U. S. District Court for the Eastern 
District of Washington, May 5, 191s. 

W. H. HARE, Clerk. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
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MOTION FOR JUDGMENT NOTWITHSTANDING 
VERDICT, 

Defendant moves the court to enter judgment 
in its favor herein, denying plaintiff relief and 
dismissing his action, notwithstanding the general 
verdict returned in his favor by the jury em- 
paneled in this cause, upon the ground and for 
the reason that the special verdicts or findings re- 
turned by the jury in answer to the interrogatories 
submitted to them by the court are inconsistent 
with the general verdict in plaintiff’s favor, and 
entitles defendant to judgment as herein moved. 

Dated this 7th day of May, 1913. 

(Signed) GRAVES, KIZER & GRAVES, 

Attorneys for Defendant. 

Endorsements: Service of the within motion is 

hereby acknowledged this 7th day of May, 1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

Motion for Judgment Notwithstanding the Ver- 
dict. 

Filed in the U. S. District Court for the Eastern 
District of Washington, May 7, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 
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In the District Court of the United States, for tie 
Eastern District of Washington, Northern 
Division. 

No. 1471. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE &G INLAND ELECTRIC RAILROAD 
CO., a Corporation, Defendant. 


OPINION. 
BELDEN & LOSEY, for Plaintiff. 
GRAVES, KIZER & GRAVES, for Defendant. 
RUDKIN, District Judge. This is an action to 
recover damages for personal injuries. At the 
time the plaintiff received the injuries complained 
of the defendant was a common carrier by rail- 
road engaged in interstate commerce and the plain- 
tiff was in its employ in such commerce. After 
setting forth the incorporation and business of thie 
defendant and the employment of plaintiff as a 
motorman on the 31st day of July, 1909, the com- 
plaint contains the following allegations of negli- 
gence: 

“4 That plaintiff on said date aforesaid was 
directed by the agents, officers and employees of 
said defendant to take his said train No. 5, and to 
proceed from said Town of Coeur d’Alene to the 
City of Spokane, and that plaintiff was given 
orders, directing him to meet and pass Regular 
Train No. 20 at the Town of Alan; that when 
rounding a curve and nearing the station of Gibbs, 
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State of Idaho, which is a point between Coeur 
d’Alene, Idaho, and the town of Alan, this plain- 
tiff saw a train coming from the opposite direc- 
tion and running on the same track upon which 
said plaintiff’s train was running, which said train 
plaintiff is now informed and believes was Regu- 
lie raimeNe, 20,” 

“5. That upon the coming into view of said 
train No. 20, plaintiff used all due diligence to 
bring his motor upon said train No. 5 to a stop 
and standstill; that he duly applied the air brakes 
upon said motor, but owing to the defective con- 
dition of said air brakes, which said condition was 
wholly unknown to plaintiff, said brakes wholly 
failed and refused to act, and plaintiff’s said train 
continued to rush forward at a tremendous rate 
of speed and a collision occurred, plaintiff’s said 
train colliding with said train No. 20, and which 
said collision caused the injuries hereinafter com- 
plained of.’’ 

‘6, That said accident and collision was di- 
rectly due to the wrongful and negligent acts of 
the plaintiff’s said superiors in the giving of said 
wrongful orders, and in their failure to furnish 
this plaintiff with a motor and train supphed with 
proper air brakes in working condition.”’ 

“7, That this plaintiff, after observing said 
train No. 20 upon the track, had plenty of time 
to have stopped his said train and prevented said 
collision if said air brakes had been in good con- 
dition and in proper working order.’’ 
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The answer, after denying the foregoing, sets 
forth the following affirmative defense: 

“That on said July 31st plaintiff was acting as 
motorman upon a special train referred to and 
described in the orders of defendant as Motor 9. 
That under the rules and regulations of such com- 
pany such special train had no rights over the 
regular trains operating under the time table of 
defendant, and was obliged to keep out of the way 
of such regular trains; that such special train had 
no right to go out upon the road when a regular 
train was due, unless it had telegraphic orders to 
do so; that upon said date plaintiff, in charge as 
motorman of the special train aforesaid, was stand- 
ing im defendant’s vards at Coeur d’Alene ready 
to start upon a run to Spokane as soon as there 
should arrive at Coeur d’Alene one of defendant’s 
regular trains, known on its time table as No. 20, 
which was then due; that defendant, knowing that 
No. 20 was then due and that he had no right to 
leave Coeur d’Alene until it had come in, received 
telegraphic orders from the dispatcher at Spokane 
to meet another special train at the town of Alan, 
and that when handing him such orders the con- 
ductor of plaintiff’s train told him that he might 
run farther down in the yards and wait there until 
No. 20 came in; that plaintiff started his train 
under such orders, but instead of stopping at the 
point in the yards where he had been directed to 
stop, continued on his way towards Spokane, pass- 
ing out of the Coeur d’Alene vards and out on the 
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line to Spokane, and at the station of Gibbs, a dis- 
tance of about one and one-half miles from Coeur 
d’Alene, his train came in collision with No. 20 
on a straight track; that No. 20 was in full view 
of plaintiff’s train for a distance of more than 
eight hundred feet before the collision occurred, 
and the motorman of No. 20, seeing plaintifft’s 
train approaching, came to a full stop; that plain- 
tiff could, if he had seen No. 20, have brought his 
train to a stop within a distance of 150 to 200 
feet, and that the collision between the two trains 
was caused solely and entirely by plaintiff’s dis- 
obedience of the rules, regulations and orders of 
the company, and by his reckless conduct in failing 
to pay heed to his surroundings, and to keep a 
lookout upon the track ahead of him so as to 
observe No. 20 and bring his train to a stop, as 
he might have done had he have looked ahead of 
him at all.” 

This defense was denied by the reply and the 
case was tried before a jury. The jury returned 
a general verdict in favor of the plaintiff in the 
sum of $7500.00 and also the following special ver- 
dict or findings: 

1. ‘‘Did the plaintiff Campbell receive, before 
leaving Coeur d’Alene, train order No. 53, reading 
as follows: 

‘Train order No. 53. 


From Spokane 7-31-1909. 
To Motor 5 at C. D. Alene station. 
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Motor 5 will run Spl. C. D. Alene to Spokane meet 
special 4 east at Alan.’ ”’ 

*"Vaes,’” 

2. ‘‘If you find that plaintiff left Coeur d’Alene 
in violation of his orders, then answer this ques- 
tion: ‘Was that leaving in violation of his orders 
the proximate cause of the accident?’ 

View’? 

3. ‘‘Were the air brakes on Campbell’s train 
immediately before the collision insufficient to en- 
able Campbell to control the speed of the train? 

‘*Yes.’’ 

The defendant has now moved the court for 
judgment in its favor notwithstanding the general 
verdict in favor of the plaintiff on the ground and 
for the reason that the special verdict or findings 
returned by the jury in answer to the interroga- 
tories submitted to them by the court are incon- 
sistent with the general verdict. 

In support of the motion for judgment counsel 
have discussed the testimony in the case at length 
for the purpose of showing that the defective air 
brakes could not have been the proximate cause 
of the accident, and even with a view of showing 
that the defect, if such existed, was not the result 
of negligence on the part of the defendant com- 
pany. But on a motion of this kind the court may 
not look to or consider the testimony for any pur- 
pose. As said by the Supreme Court of New 
Jersey in Seabright v. N. J. Cent., 60 Atl., 64: 

‘‘The pleadings and postea show that the locus 
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in quo is a part of New street, a regularly laid out 
highway in the borough of Seabright, and that the 
defendants have taken possession of it and are 
excluding the public from its user. No vacation 
of the highway appears, and ordinarily, therefore, 
the plaintiffs would be entitled to judgment on 
these facts. The defendants contend that, not- 
withstanding the above facts, the borough authori- 
ties have been guilty of such conduct in the prem- 
ises as to estop them from disturbing the defend- 
ants in their exclusive possession of the highway, 
and in support of this contention the court is re- 
ferred to certain evidence submitted at the trial. 
But this plainly can not be considered by us. In 
deterimning what judgment shall be entered upon 
a special verdict, nothing can be looked at by the 
court except the pleadings and the postea. Arch. 
Prac., Vol. 2, 215. Tidd’s Prac, Vol: 2, 593) ie 
postea discloses no finding of the existence of such 
an estoppel as a fact. The most that can be said 
in that respect is that it contains some evidence of 
the fact. The evidence from which a fact might 
have been found, without any finding of the fact 
itself, is valueless in a special verdict. We have 
not, therefore, felt it necessary to consider the 
question discussed by counsel, whether an estoppel 
in pais may ever, under any circumstances, be 
asserted against the public.’’ 

‘The plaintiffs are entitled to Judgment on the 
postea.”’ 

Limited, then, as I am by the pleadings and the 
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special verdict, can it. be said as a matter of law 
that the special finding, that the disobedience of 
orders on the part of the plaintiff was. the prox- 
imate cause of the accident, defeats a recovery 
under the Employers’ Liability Act? I am of the: 
opinion that it can not. The air brakes and other 
equipment required by the Safety Apphance Act 
are for use in an emergency, whether that emer- 
gency arises from unavoidable accident or from 
neglect. A collission does not of necessity result. 
from disobedience of orders on the part of an em- 
ployee, and if the employee who has been guilty 
of such disobedience is unable to avoid an. impend- 
ing collision beeause of defective equipment fur- 
nished by the master it surely can. not be: said that 
the defective equipment in no wise contributed 
to the accident.. If it did contribute a lability 
exists under the act in question. 

In Grand Trunk Western Railway Co. v. Lind- 
say, 201 Fed., 836, 844, the court said: 

‘“‘Tf, under the Employers’ Liabiliay Act, plain- 
tiff’s negligence contributing with defendant’s neg- 
ligence to the production of the injury, does not 
defeat the cause of action, but only lessens the 
damages, and if the cause of action is established 
by showing that the negligence resulted: ‘in whole 
or in part’ from defendant’s neghgence the statute 
would be nullified by calling plaintiff’s act the 
proximate cause, and then defeating him, when 
he could not be defeated by calling his act con- 
tributery negligence, for his act was. the same act,. 
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by whatever name it be called. It is only when 
plaintiff’s act is the sole cause *~ “* * “witen 
defendant’s act is no part of the causation * * 
that defendant is free from liability under the 
Fee 

To the same effect see Louisville & N. R. Co. v. 
Wene, 202 Fed., 887. 

Being, therefore, of opinion that the special find- 
ing of the jury is not of itself sufficient to defeat 
a recovery under the Employers’ Liability Act 
the motion for judgment notwithstanding must be 
denied, and it is so ordered. 

Endorsements: Opinion Denying Motion for 
Judgment Notwithstanding Verdict. 

Filed in the U. S. District Court for the Eastern 
District of Washington, August 9, 1913. 

W. H. HARE, Clerk. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

HDGAR E. CAMPBELL, 
Plamicf, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
ORDER. 
Defendant’s motion for judgment upon the spe- 
cial findings of the jury notwithstanding the gen- 
eral verdict returned in plaintiff’s favor is denied, 
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to which ruling the defendant excepts and its ex- 
ception is allowed. 
Dated this 15th day of August, 1913. 
(Signed) FRANK H. RUDKIN, 
Judge. 
Endorsements: Order Denying Motion Notwith- 
standing Verdict. 
Filed in the U. S. District Court for the Eastern 
District of Washington, August 15, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR EK. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


PETITION FOR A NEW TRIAL. 

Defendant prays the court to grant it a new 
trial in the above entitled action for the following 
causes: 

1. Insufficiency of the evidence to justify the 
verdict, such insufficiency consisting in the follow- 
ing matters, to-wit: 

(a) The evidence showed and the jury have 
found that plaintiff was injured by reason of his 
violation of his orders in leaving Coeur d’Alene 
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without having orders against regular train No. 20. 

(b) The evidence shows and the jury have 
found that such violation of orders was the prox- 
imate cause of plaintiff’s injury. 

(c) The evidence shows that there was no de- 
fect or insufficiency In any particular in the brakes 
on plaintiff’s train. 

(d) The evidence shows that though it be held 
there was some evidence that the brakes upon 
plaintiff’s train were defective or insufficient in 
any way, nevertheless such defect or insufficency 
was not the proximate cause of plaintiff’s injury. 

2. That the verdict in plaintiff’s favor is 
against the weight of the evidence and should be 
set aside for that reason. 

3. The verdict in plaintiff’s favor is against 
the weight of the evidence and contrary to the 
special findings made by the jury. 

4. Errors in law occurring at the trial and ex- 
cepted to at the time by the defendant. The par- 
ticular errors relied upon are: 

(a) The admission of evidence relating to the 
failure of the brakes to work. 

(b) The giving of that portion of the charge 
to the jury which reads as follows: 

‘‘Tf on the other hand you find from a prepon- 
derance of the testimony that the air brakes of 
the car and train operated by the plaintiff were 
defective and out of repair at and immediately 
prior to the time of the collision and that the de- 
fective condition of the air brakes was a direct 
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and proximate cause of the collision or contributed 
directly or approximately to the collision and to 
the injury of the plaintiff, your verdict will be for 
the plaintiff.’’ 

(c) The giving of that portion of the charge 
which authorized the jury to inquire whether the 
proximate cause of the collision in which plaintiff 
was injured was the disobedience of orders by the 
plaintiff, or whether it was defective air brakes. 

(d) The giving of that further portion of the 
charge by which there was submitted to the jury 
the question of whether the defective condition of 
the air brakes, if they were found to be defective 
or out of repair, was the direct or proximate cause 
of the collision as the term was theretofore defined 
to them. 

(e) The giving of that portion of the charge 
which, after having stated that the one question 
presented to them was whether the plaintiff took 
his train out in violation of the orders, then pro- 
ceeded as follows: 

“The next question for your consideration will 
be this: ‘Were the air brakes on this motor and 
train defective?’ If you find from a preponder- 
ance of the testimony that they were, the next 
question is: ‘Was such defect the direct and prox- 
imate cause of the injury to the plaintiff?’ If you 
are satisfied on both of these question, or if you 
answer both of these questions in the affirmative, 
your verdict will be for the plaintiff and it only 
remains to assess the amount of lis recovery.’’ 
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(f) The refusal of the court to give the follow- 
ing charge requested in writing by defendant, 
to-wit: 

“T charge you that if the plaintiff left Coeur 
d’Alene in violation of the orders which he had, 
recklessly or willfully or with such gross negli- 
gence as would amount to recklessness or will- 
fullness, that then and in that event, the fact that 
the brakes did not work, if you find they did not, 
would be a wholly immaterial circumstance. Under 
those circumstances the plaintiff could not rely on 
the brakes and in that event your verdict should 
be for the defendant.’’ 

(g) The refusal of the court to give the fol- 
lowing charge requested in writing by the defend- 
ant, to-wit: 

‘“‘Tf you find from the evidence that the plain- 
tiff left Coeur d’Alene and proceeded on his way 
to Spokane without receiving written orders from 
the train dispatcher, fixing some point where he 
was to meet No. 20, he cannot recover. The fact 
that when he discovered the presence of No. 20 
upon the track and endeavored to apply the brake, 
that the brake failed to work, if you find such to 
be the case, would not constitute actionable negli- 
gence on the part of the defendant.” 

(h) The refusal of the court to give the fol- 
lowing charge requested in writing by the defend- 
ant, to-wit: 

‘“‘If vou find that before leaving Coeur d’Alene 
plaintiff received train order No. 53 reading as 
follows: 
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“Train Order No. 53. 
From Spokane 7-31-1909. 

To Motor 5 at C. D. Alene Station 

Motor 5 will run Spl. C. D. Alene to Spokane 
meet special 4 East at Alan”’ 
and left Coeur d’Alene after receiving and read- 
ing and knowing the contents of said order and 
proceeded on his way to Spokane until he came 
in sight of No. 20, then I charge you to find for 
the defendant.’’ 

The foregoing petition will be heard upon the 
pleadings and papers on file and upon the minutes 
of the court. 

(Signed) GRAVES, KIZER & GRAVES, 

Attorneys for Defendant. 

Endorsements: Service of the within Petition 
for a New Trial is hereby acknowledged this 18th 
day of August, 1913. 

(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

Petition for New Trial. 

Filed in the U.S. District Court for the Eastern 
District of Washington, August 19, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Dwision. 

No. 1471. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILWAY 
CO., a Corporation, 
Defendant. 
OPINION. 

BELDEN & LOSEY, for Plaintiff. 
GRAVES, KIZER & GRAVES, for Defendant. 
RUDKIN, District Judge. This is an action to 
recover damages for personal injuries. After 
numerous motions and opinions by the court the 
case has now reached its final stage on motion for 
a new trial. The facts deemed material to a con- 
sideration of the pending motion are as follows: 

The defendant owns and operates an electric 
railway between the city of Spokane, in the state 
of Washington, and the city of Coeur d’Alene in 
the state of Idaho, and is engaged in interstate 
commerce. At the time of receiving the injuries 
complained of the plaintiff was in the employ of 
the defendant as a motorman on one of its electric 
trains and as such was employed in interstate com- 
merce. On the 31st day of July, 1909, Special 
Motor No. 5, operating between Coeur d’Alene and 
Spokane, in charge of the plaintiff as motorman, 
collided with Regular Train No. 20, operating be- 
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tween Spokane and Coeur d’Alene, at a station 
called Gibbs, in the state of Idaho, causing the in- 
juries for which a recovery is now sought. 

The complaint alleged that this collision was 
the result of negligence on the part of the defend- 
ant, first, in giving orders to meet Regular Train 
No. 20 at a station called Alan, west of and beyond 
the point of collision; and, second, because of the 
failure of the air brakes to perform their func- 
tions when the collision became imminent. The 
answer denied the negligence charged in the com- 
plaint and alleged affirmatively that under the 
rules of the company it was the duty of the plain- 
tiff to remain at Coeur d’Alene City with his 
train until after the arrival of Regular Train No. 
20 at that place and that his failure so to do was 
the cause of the collision and his consequent in- 
jury. The jury found against the plaintiff as to 
the first charge of negligence and in his favor as 
to the second. The jury further found that the 
plaintiff disobeyed orders as charged in the answer 
and that such disobedience of orders was the prox- 
imate cause of the accident. Aside from the find- 
ing of the jury the testimony showed all but 
conclusively that the plaintiff was guilty of gross 
negligence, which not only contributed directly 
to his own injury but caused the loss of many 
lives and great financial loss to his employer as_ 
well. It further appeared that each of the col- 
liding trains could be seen by the motorman in 
charge of the other for a distance of eight hun- 
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dred feet before the collision; that Regular Train, 
No. 20 came to a full stop before the two trains 
collided, and that the train in charge of- the plain- 
tiff could have been stopped within a distance of 
not to exceed three hundred feet by a proper appli- 
cation of the air brakes if the brakes were in 
proper working order. The plaintiff and two 
railroad men standing in the door of the motor- 
man’s cab testified that as soon as the plaintiff 
discovered the other train approaching he imme- 
diately applied the emergency brakes; that the 
brakes held fast while the train was traveling 
forty or fifty feet and that the train was gradu- 
ally coming to a stop when the brakes released 
permitting it to glide on to its destruction. Wit- 
nesses on the part of the defendant on the other 
hand, who were passengers on the train with one 
exception, testified that the application of the air 
brakes and the clash of the collision were almost 
simultaneous. Under the foregoing facts the de- 
fendant makes four points in support of its 
motion for a new trial. First. That the verdict 
is against the weight of the evidence. Second. 
That the Safety Appliance Act does not. extend to 
or include trains operated by electric motors. 
Third. That under the latter act contributory neg- 
higence is a complete defense; and lastly, that under 
the Employers’ Liability Act it was incumbent on 
the plaintiff to show that the defect or insuffi- 
ciency in cars, engines, appliances, machinery, 
track, roadbed, works, boats, wharves or other 


Spokane. & Inland Empire R. R. Co. 41. 


equipment resulted in: whole or in part from. the 
negligence of some officer, agent or employee of: 
the carrier, and that no such. negligence was 
proved. 

1. The air brakes in question were of standard 
make and in common use; they had at all times: 
worked perfectly up to the very moment of the 
accident so far as the testimony discloses, and 
when we consider their construction and mode of 
operation, coupled with the fact that no claim of: 
defective equipment was made of record until the: 
filing of the fourth amended complaint many: 
months after the accident we are at least led to 
suspect the bona fides of this claim. Neverthe- 
less the charge is supported by the direct and posi- 
tive testimony of three unimpeached witnesses and 
the court does not feel at liberty to disregard their: 
testimony. True, their opportunity for: observing 
conditions and forming a correct Judgment as to 
facts was not of the best in view of the confusion: 
and excitement that’ must have arisen in the face 
of the impending collision, but the witnesses .for 
the defendant with one exception were confronted 
with the same lack of opportunity. They had little 
to guide them in forming an opinion except the 
mere lapse of time between the application of the 
brakes and the ensuing collision and this is ad- 
mittedly a very unsafe and uncertain guide in a 
crowded train where nothing out of the ordinary 
is expected or anticipated. But whatever doubts 
may exist in the mind of the court as to the true 
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facts in the case I am of opinion that I would be 
usurping functions not conferred by law should 
I interfere with a verdict thus supported. 

2. The original Safety Appliance Act of 1893 
applied only to locomotive engines and engineers 
on locomotives drawing interstate trains, and these 
terms are doubtless not broad enough to include 
electric motors and motormen. But the amend- 
ment of 1908 declared that the provisions and re- 
quirements of the acts relating to train brakes, 
automatic couplings, grab irons and the height 
of drawbars should be held to apply to all trains, 
locomotives, tenders and similar vehicles used on 
any railroad engaged in interstate commerce, and 
to all other locomotives, tenders, cars and similar 
vehicles used in connection therewith, with certain 
exceptions not deemed material here, and in view 
of the liberal construction placed upon these acts 
by the courts in order to effectuate the congres- 
sional intent I am of opinion that the terms of 
the amendatory act are broad enough to include 
electric motors and the motormen in charge. Cer- 
tainly the electric motor on the modern train sub- 
serves the same purpose as the locomotive engine, 
the motorman discharges substantially the same 
duties as the engineer, and the electric motor is 
to all intents and purposes a similar vehicle within 
the meaning of the law. 

3. The finding of the jury that the plaintiff 
was guilty of contributory negligence is no doubt 
a complete bar to an action to recover damages for 
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his injuries either at common law or under the 
Safety Appliance Act where contributory negli- 
gence is recognized as a defense. 

4. It is the contention of the defendant that 
the Employers’ Liability Act of 1908 simply im- 
poses additional duties upon common carriers, or 
changes the substantive law, but does not change 
the law or rules of evidence. But it is almost uni- 
versally held that the violation of a statutory duty 
is negligence per se and if it be such it must be 
negligence on the part of those officers, agents or 
employees who are charged with the duty of com- 
plying with the statutory requirements. It has 
uniformly been held by the courts of late years 
that the duty imposed by the Safety Appliance 
Act is av absolute and unconditional one, regard- 
less of the degree of care the carrier may have 
exercised in his attempt to fulfill the requirements 
of the law. 

St. Louis, I. M. & 8. Ry. Co. v. Taylor, 210 


Wee S.e28 1. 

C., B. & Q. Ry. v. United States, 220 U.S. 
559. 

Delk v. St. Louis & San Francisco Rk. R., 
220 U. S. 580. 


The use, therefore, by the defendant company 
of an electric motor not equipped with a power 
drive wheel brake so that the motorman driving 
the train could control its speed was negligence 
per se upon the part of its representatives charged 
with the duty of meeting the statutory obligation. 
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The objections to instructions given and to the 
refusal to give instructions requested is disposed 
of by what has already been said, and while the 
questions presented are not free from doubt I am 
of opinion that the motion for new trial should 
be overruled and it is so ordered. 

Endorsements: Opinion Denying Petition for 
New Trial. 

Filed in the U. S. District Court for the Eastern 
District of Washington, October 11, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND ELECTRIC RAILWAY 
COMPANY, 
Defendant. 
ORDER. 

Defendant’s petition for a new trial is denied. 
Defendant excepts, and exception is allowed. De- 
fendant may have until December 1, 1913, in which 
to serve and file its proposed bill of exceptions. 
Settlement of same to be made thereafter at 
earliest convenience. 

(Signed) FRANK H. RUDKIN, 
Judge. 
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Endorsements: Order Denying Petition for 
New Trial and Order allowing defendant until 
December 1, 1913, to file Proposed Bill of Ex- 
ceptions. 

Filed in the U. 8S. District Court for the Eastern 
District of Washington, October 15, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILWAY 
COMPANY, a Corporation, 
Defendant. 
JUDGMENT. 

This cause having heretofore, on the 28th day 
of April, A. D. 1913, come regularly on for hear- 
ing in the above entitled court, and plaintiff ap- 
pearing in said action by its attorneys, Belden & 
Losey, and H. L. Maury, and the defendant ap- 
pearing by its attorneys, Messrs. Graves, Kizer & 
Graves, and upon the calling of said cause, the 
attorneys for the respective parties answered ready 
for trial, and thereupon, evidence was given and 
introduced, on behalf of the plaintiff and the de- 
fendant, and upon the conclusion of the evidence, 
the Court instructed the jury, and the jury re- 
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tired to consider their verdict, and thereafter, and 
on, to-wit, the 5th day of May, 1913, said juryere- 
turned and filed in this Court its verdict in favor 
of the plaintiff and against the defendant, and 
assessing the damages of the plaintiff, against the 
defendant, in the sum of Seventy-five Hundred 
($7500) Dollars. 

Thereatter, the defendant Spokane & Inland 
Empire Railway Company filed its motion for 
judgment herein, non obstante veredicto, and said 
motion having been duly considered by this Court, 
and having been overruled by this Court, and there 
being no other motion pending before this Court, 
or reason why judgment should not be entered in 
accordance with said verdict, 

IT IS NOW HERE ORDERED AND AD 
JUDGED, that the plaintiff, Edgar E. Gatipbell, 
do have and recover of and from the defendant 
Spokane & Inland Empire Railway Company, the 
principal sum of Seventy-five Hundred (87500) 
Dollars, with interest thereon at the legal rate 
from the Sth day of July, A. D. 1918, togetitcr 
with plaintiff’s costs and disbursements herein, 
taxed et @.2.........0eeeiex , and that execution may 
issue therefor herein. 

DONE IN OPEN COURT, and dated this 15th 
day of August, A. D. 1913. 

(Signed) FRANK H. RUDKIN, 
Judge. 

Endorsements: Due service of the within Judg- 

ment, by a true copy thereof, is hereby admitted 
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at Spokane, Washington, this 14th day of August, 
m013. 
(Signed) GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 
Judgment. 
Filed in the U. S. District Court for the Eastern 
District of Washington, August 15, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
us. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


STIPULATION. 

Defendant may have until December 1, 1913, to 
serve and file its proposed bill of exceptions, set- 
tlement of same to be made thereafter at earliest 
convenience of the court. 

(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
(Signed) GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 

Endorsements: Stipulation extending time to 

file Proposed Bill of Exceptions until Dee. 1, 1913. 
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Filed in the U. S. District Court for the Eastern 
District of Washington, October 15, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 
EDGAR E. CAMPBELL, 
Plaintiff, 
vs. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


BILL OF EXCEPTIONS. 

BE IT REMEMBERED that the above entitled 
cause came regularly on for trial in the above en- 
titled court on Monday, April 28, 1913, before the 
Honorable F. H. Rudkin, judge presiding, plain- 
tiff appearing in person and by his attorneys, 
Messrs. Belden & Losey and H. L. Maury, Esq., 
and the defendant being represented by its coun- 
sel, Messrs. Graves, Kizer & Graves, whereupon 
the following proceedings were had: 

A jury was impaneled and sworn according to 
Jaw, and thereupon the plaintiff, to sustain the 
issues upon his part, offered the testimony of the 
following witnesses as his evidence in chief. 


Spokane & Inland Empire R. R. Co. 45 


(Testimony of Edgar E. Campbell) 
The plaintiff, called as a witness in his own behalf, 
after being first duly sworn, testified as follows: 

I went to work for the defendant company in 
May, 1906, as a brakeman. During the same year 
I was promoted to be a motorman on its electric 
trains. On the morning of July 31, 1909, I went 
to work at 6:30 a.m. The train I was assigned to 
take out was made up of Motor No. 5, with two 
trailers attached, making a three-car train. On 
the afternoon of that day I arrived in Coeur 
d’Alene with my train from Spokane about 4:20. 
I wyed my train in the machine shops and brought 
it in position to return to Spokane. I then re- 
ceived written orders for the running of my train 
from Coeur d’Alene to Spokane, and oral orders 
from the conductor, Whittlesey. I was in the cab 
and he said, ‘All right, go ahead; get out of town.”’ 
He gave me my written orders when he first ap- 
proached the cab in front of the motor. J have 
not those orders, do not know what became of 
them, and am unable to produce them. I was in- 
jured shortly after those orders were handed to 
me, and was unconscious for about a week. [ 
started to read the orders to the conductor, and 
he said, ‘“‘All right; get out of town.’’ I finished 
reading him my orders, put them in my pocket, 
and started. The conductor is my superior, but 
he cannot give you orders to pull out unless you 
have orders to pull out. The written order | 
received from Mr. Whittlesey said that Motor 5 
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(Testimony of Edgar E. Campbell) 

would run special Coeur d’Alene to Spokane and 
would meet No. 20 at Allan; that was my written 
order handed me by Conductor Whittlesey. Im- 
mediately after he had handed me the orders and 
I had started to read them to him he told me to 
pull out, and I proceeded west toward Spokane. 
Those orders were received at Coeur d’Alene, 
Idaho, and were to run to Spokane, Washington. 
As I passed the wye at Coeur d’Alene and got on 
the main line, I looked at my time table to make 
my meet on No. 22. Then I turned around and 
turned the cushion over on top of the compressor, 
and just as I turned around again I saw No. 20 
coming. After leaving Coeur d’Alene, I first took 
down my time card to ascertain where we would 
meet No. 22, and then changed the cushion because 
the compressor was hot to sit on. Upon seeing 
the approaching train, I did what we term in rail- 
roading ‘‘dynamite her.’’ I gave all the air I had. 
It caught hold and was making a stop very nicely 
when all of a sudden it released, and the train 
shot forward. J then reversed my motors, and I 
suppose it cleaned the line because I did not have 
any power immediately after I reversed. There 
was no hand brake in the cab. If the air had 
worked properly and held when the first applica- 
tion was made, I could have stopped my train be- 
fore running into the other train. If the brakes 
had been working properly, I could have stopped 
my train in about 600 feet, probably less than that. 
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(Testimony of Edgar E. Campbell) 

I was running about 30 miles an hour when I ap- 
plied the air. There were people standing back 
of me. I don’t know whether they were watching 
me or not. Just as I turned around, looking for- 
ward after having fixed the cushion, I saw the 
other train coming, and just as I started to turn 
off my power somebody back of me hollered ‘‘Give 
her the big hole.’’ That is what I spoke of a while 
ago, ‘‘dynamtiing,’’ giving all the braking power 
you have is termed the ‘‘big hole,’’ emergency. 
When I first applied the air it took hold and held 
for approximately, I should judge, 35 or 40 feet, 
then let loose; everything released without any 
action on my part. After the air released, there 
was nothing I could do to stop my ear after re- 
versing it. I held my hand on the jack. The 
practical way of operating the car in the case of 
emergency where you have occasion to reverse a 
motor is to throw your jack first because the mo- 
mentum of your car after you throw your reverse 
throws practically enough momentum there to 
take hold a little bit. I pulled my jack first, then 
pulled my reverse back, and after I did that I 
saw we were getting pretty close together and I 
gave my car and the controller a point and threw 
in my jack to get my power from the trolley wire 
to cause friction in my motor to get my motors 
in the reverse bearing. I was in that position 
when we struck the other train. There was nothing 
else I could do to bring the train to a stop. If 
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(Testimony of Edgar E. Campbell) 

there had been a hand brake there I probably could 
have checked the speed of the train to a certain 
extent, but I could not say that I could bring it to 
a stop with the amount of weight I had behind 
me. J judge there were about 300 passengers on 
the train, the three cars being jammed full. When 
brakes are in proper working order they do not 
release after the air is apphed unless they are re- 
leased by the party controlling it, and they were 
not released by me. 

I was injured in this collision. I had both of 
my legs broken, sustained internal injuries and 
the hearing of my right ear is gone. My right 
leg is three inches short, and my left leg is six 
inches short. I was unconscious for a long time 
after the accident. I have no personal knowledge 
of how long a time I was unconscious. When I 
became conscious I found myself in the Hospital 
at Coeur d’Alene. I remained there approxinately 
eight weeks. I was conscious part of the time and 
part of the time I was not for at least two weeks. 
After probably two weeks had elapsed I gained 
strength in a way until, I think it was the fifth 
or sixth week, and I was set back with injuries in 
my stomach. The right leg knitted together while 
I was in the Coeur d’Alene Hospital; that is the 
one that overlaps. My left leg, I think that was 
operated on once out there; I was in the surgery 
once and I was confined in a Fracture Box all the 
time I was there; I suffered intense pain all the 
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(Testimony of Edgar E. Campbell) 
time. My right ear did not bother me particu- 
larly, only the hearing was gone and it is still 
affected to the extent that I can not hear anything 
at all with that ear; the hearing is absolutely gone. 
After leaving the Hospital at Coeur d’Alene, at 
about the end of the eighth week, I was brought 
to the St. Luke’s Hospital in Spokane, and I re- 
mained there until the 12th day of December, 1909. I 
was taken to St. Luke’s Hospital on Sept. 21, 1909; 
on that date I was operated upon. The operation 
consisted of the removal of fragments of bone to 
the extent of six inches in the left leg. I suffered 
severe pain all the time I was there until I got 
out, and I am still suffering pain. I have an in- 
fection that goes through my foot and also through 
the side of my left leg. It breaks out about every 
four or six weeks and pus and matter run out of 
it. It appears to be caused from a screw being 
loose in the silver plate, which fastens the bone 
together in my left leg. I am affected very greatly 
by climatic conditions and suffer great pain at 
times. It has affected my nervous system to the 
extent that I do not have very much left. I can 
sleep but very little, probably three or four hours 
a night. This sleeplessness is caused from pain. 
Just prior to this accident I was earning on an 
average of about One Hundred Twenty-five Dol- 
lars ($125.00) per month, now I am earning Sev- 
enty-five Dollars ($75.00) per month, as Treasurer 
of the Brotherhood of Railway Trainmen. I have 
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(Testimony of Edgar E. Campbell) 
been thus employed since Jan. 1, 1912, and prior 
to that time I did not have any employment. The 
position I now hold is elective, and it is not per- 
manent. 

CROSS EXAMINATION. 

When I said that I had been looking at my time 
table to make a meet on No. 22 I meant that it 
is the duty of all special trains to look out for all 
regular trains and to make meeting points with 
them, unless you are directed to make a meeting 
point by train order from the dispatcher. Regular 
trains are run on schedule time, and the motorman 
running a special train has to watch out to make 
a meet for them. Unless he has special orders to 
meet them at some place, he has to look out for 
them himself. When a motorman running a spe- 
cial train is not given orders about regular trains, 
then he must himself look out for them, and at 
whatever place they are to be at a certain time, he 
must be on the switch out of their way so that the 
regular train might pass, and this is so without 
any orders being given. A special train is a second 
class train and a regular train is a first class train, 
and second class trains are required to clear the 
first class trains at least five minutes. No. 20 was 
a regular train, and Motor 5 that I was running 
was a special train. Unless I had special orders 
covering the case, I was required to look out for 
the regular train. When I pulled out of Coeur 
d’Alene on July 31st, it was my duty to keep clear 
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(Testimony of Edgar E. Campbell) 

of No. 20, if I had not a special order telling me 
where to meet it. If I did have a special order 
telling me where to meet No. 20, then I would meet 
it at that place. If I had not had a special order 
telling me where to meet No. 20, then it was my 
duty to be at a place where No. 20 could pass in 
safety. On the morning of July 31st, I took Motor 
5 out of the terminal station in Spokane. It was 
coupled up with its trailers when I took charge 
of it. It was fifteen or twenty minutes, possibly 
not that long, after I got into the cab before I 
started. I tested my air before I started. It was 
my duty to do that. I had to have clearance orders 
before I could leave. I don’t remember whether 
I ran special all day or not. I was on Motor 5 all 
day, and did not change the trailers during the day. 
I was on the start of my third trip between Coeur 
d’Alene and Spokane on that day when I was in- 
jured. When you are running a regular train, if 
you are going to run right through on schedule 
and are not going to meet trains in any unusual 
place, we have no orders except to clear for Coeur 
d’Alene. If you are running special, you may 
have orders to run giving you the power to make 
your own meets, or the dispatcher may make meets 
for you on other special trains, or on regular 
trains, through the orders. We may have an order 
reading that you would run special from Spokane 
to Coeur d’Alene without anything further in it, 
and when we have such an order I make my own 
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(Testimony of Edgar E. Campbell) 

meets on the regular trains. There are many dif- 
ferent ways for a dispatcher to put out an order. 
We may have an order that Motor 5 would run 
special from Coeur d’Alene to Spokane and meet 
any regular train or special train at any desig- 
nated point, and meet more than one. When I 
said I turned my train in the shop wye at Coeur 
d’Alene, I meant that I backed in the shop and 
headed out, thereby turning my train around so 
as to head back toward Spokane. There is a wye 
some distance west of the shops on which trains 
which could not turn in the shop were turning. I 
had a small equipment that could turn in the shop. 
I wyed at the shops all day. The shops at which 
I wyed were right across the street from the depot 
in Coeur d’Alene. The other wye was about half 
a mile or three-quarters west of the depot. On the 
map which is shown me I see the lake front of 
Coeur d’Alene Lake, with a wharf running out 
into it. The depot is right at the end of that wharf 
at the point marked ‘‘D.’’ The shops are across 
the street at the points marked ‘‘S.” “8S.” sand 
the wye that I turned on runs into those shops. 
Following along the right of way to a point on the 
map opposite what is marked as ‘‘Lot 12’’ I see 
a white line turning to the left and downward, 
and running down opposite a point, to a place 
marked ‘‘Lot 10,’’ I see another white line turning 
in and coming down and joining that one. It is 
supposed to be the wyve which is some distance 
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west of the depot, but it does not look far enough 
up. The wye, however, is up there somewhere. 
(The map was marked with the letter ‘‘W”’ at the 
junction of the two tracks.) If a train were going 
to turn at the wye marked ‘‘W,”’ it would come in 
from Spokane, turn off at the outer leg of that 
wye, run down through the letter ‘‘W’’ until the 
hind car would clear the junction of the two tracks, 
then the switch would be turned and it would back 
down, going out on the other leg of the wye. If a 
train going out of Coeur d’Alene was going to 
meet a train coming into Coeur d’Alene at the wye, 
it could stop between the two legs of the wye, 
though if it did it could not see the train that was 
in the wye. If I was to meet a train at the wye, 
I would stop on the main line on this side of the 
wye and would stand there until the incoming train 
had gone onto the wye, and then I would go on 
out. Trains were supposed to stay at the terminal 
in Coeur d’Alene until the other trains came in. 
They did not have the right to go out to the wye 
unless they had orders to. I never waited at the 
wye for incoming trains. Before I became a motor- 
man J was examined in writing as to my duties, 
successfully passed the examination, and was then 
promoted to be a motorman. The order I received 
to run special from Coeur d’Alene came from the 
dispatcher at Spokane. I understand his name 
was McMaster. Such an order is transmitted by 
telegraph or telephone to an operator at Coeur 
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d’Alene who writes it down on manifold copy, 
making two or three copies, or as many as the dis- 
patcher requires him to make. Those orders are 
written on tissue paper. He writes on one and it 
copies through carbon so as to make additional 
copies; then he wires it back to the dispatcher in 
Spokane to be sure that he has made his copy cor- 
rect. If it is correct, the dispatcher orders the 
operator at Coeur d’Alene to put the signature of 
the superintendent to the order. When that is 
done, the operator delivers the orders to the con- 
ductor and the conductor reads the orders back to 
the operator, and then the operator signs what we 
eall an.O. K. and complete on the order, the time 
of receipt, the signature of the conductor and en- 
gineer, or motorman, as the case may be, and 
acceptance of the order. A copy of the order is 
given to the conductor for himself, and also a 
carbon copy of it is given to the conductor to be 
handed to the motorman. These carbon copies are 
identical. The agent himself keeps one of them, 
the conductor gets one from the agent for him- 
self, and he also gets one for the motorman. My 
conductor, Whittlesey, got orders that day and 
delivered my copy to me. I was in the cab when 
he delivered it. I read it and then I think I put 
it in my pocket. Generally I keep all my orders 
for the dav together. I may put them in my pocket 
or I may hang them on my hook. The clothes I 
had on that day were all torn to pieces. I have 
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had inquiry made for the orders I received, and 
I could not find them. 

After I got my orders, read them, and put them 
in my pocket, or on the hook, the conductor said 
‘‘All right; go ahead’’ and then I started. We 
were in Coeur d’Alene about ten or fifteen minutes 
from the time we arrived until we started for Spo- 
kane. I did not test my air before I left. There 
were men in Coeur d’Alene for that purpose. I 
was in my cab all the while. I did not test the 
air from the cab. Coeur d’Alene is a terminal sta- 
tion. I didn’t test my air because they have men 
there for that purpose, men to inspect the train. 
I didn’t have anybody to go into the cab to test 
the air. I was the only person who could do that, 
being in the cab and having charge of the ma- 
chinery. I didn’t test it because the train stopped 
when I came out on the wye and when I applied 
it. A man testing air, he will set his air in the 
cab and then go around the entire train to find out 
whether the air is working or not. They had a 
man there for that purpose, and that is the reason 
I did not test my air. I didn’t know that anybody 
inspected it there. J had made two round trips 
and a half that day between Coeur d’Alene and 
Spokane. My air had been working all right all 
day. When I wyed in, it was working all right. 
When I started out and released it to go, it was 
working all right, and the first time that I found 
anything the matter with it was when I used it in 
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that particular position. I am familiar with the 
rules of the company. Rule 241 in the Book of 
Rules, marked ‘‘Defendant’s Exhibit 1’ for iden- 
tification which you show me reads as follows: 

‘“Conductors and Motormen or Enginemen will 
give air brakes personal attention and exact sim- 
ilar care from Brakemen, and will not start a train 
from a terminal, or from any point after switching 
has been done, cars set out or picked up, engines 
or motors changed, or where for any reason train 
pipe has been disconnected, until after a test of 
air by Car Inspectors or by train and Enginemen 
or Motormen.”’ 

That rule was in force at the time of the acci- 
dent. Coeur d’Alene is a terminal. I did not 
test my air before starting it, nor have anybody 
else test it. (Thereupon the book of rules was re- 
ceived in evidence and marked ‘‘Defendant’s Ex- 
hibit 1.’’) The book of rules, so far as relates to 
air brakes, received in evidence and marked De- 
fendant’s Exhibit 1”’ reads as follows: 

‘$240. Motor-, Engine-, Train- and Yardmen 
must be thoroughly conversant with the use and 
eare of air brakes. 

241. Conductors and Motormen or Enginemen 
will give air brakes personal attention and exact 
similar care from Brakemen, and will not start a 
train from a terminal, or from any point after 
switching has been done, cars set out or picked 
up, engines or motors changed, or where for any 
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reason train pipe has been disconnected, until after 
a test of air by Car Inspectors or by Train and 
Enginemen or Motormen. 

242. Before commencing the descent of steep 
erades, and approaching locations where failure 
of brake would be attended with hazard, Engine- 
men or Motormen must make sufficient applica- 
tion to ascertain that brakes are in operating con- 
dition. 

243. If an Engineman or Motorman calls for 
brakes on an air controlled train, it will be the 
immediate duty of trainmen to rapidly and fully 
apply hand brakes, and if emergency exists, one 
of the crew near rear of the train must try con- 
ductor’s valve or open train pipe. 

244. Before starting, Trainmen will see that 
hand brakes are released. 

245. Report must be telegraphed to Superin- 
tendent if brakes found defective while on the 
road to such extent as to interfere with proper 
control of train or to require special arrange- 
ments, and in every case Conductor will make 
report covering such defects to Shop Foreman or 
Inspector, upon arrival at terminal. 

246. In making up train, all couplings must be 
united so that brakes apply throughout the train. 

247. In detaching engines, motors or cars, 
couplings must be parted by hand, previously 
closing the train line stop cocks. 
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948, Air must be fully released from cars set 
out of trains on siding, and hand brakes set. 

249. Brake gear adjustment should be such that 
when brakes are fully applied, pistons will travel 
not more than eight nor less than six inches. 

250. When in emergency, brakes are applied 
by opening conductor’s valve, this valve must be 
held open to allow air to escape until train stops. 
This method of application should be used only 
when absolutely necessary. Enginemen or Motor- 
men, upon finding that brakes have been applied 
by Trainmen, or automatically, must at once aid 
in stopping train, by turning handle of brake valve 
to service stop position, thereby preventing escape 
of air from main reservoir. 

251. Uniform air pressure of seventy pounds 
should be maintained in train line. 

252. Enginemen and Motormen must avoid 
rought handling of trains by applying or releas- 
ing brakes. 

258. On long descending grades it is import- 
ant to control speed of train and at same time 
maintain a good working pressure. Greater time 
for re-charging is obtained by considerably re- 
ducing the speed of the train just before re- 
charging, and by taking advantage of the varia- 
tion of grades and curves. 

254. When two engines or motors are coupled 
together at the head of train, both will be con- 
nected to train line. 


Spokane & Inland Empire R. R. Co. 63 


(Testimony of Edgar E. Campbell) 

(a) Both may be used to charge a train when 
train is standing. 

(b) When running, air will be controlled by 
leading engine or motor. 

255. A passenger train ascending mountain 
grades assisted by a helper in advance will be 
controlled by air from regular engine or motor, 
train line being cut through the helper, from which, 
in case of emergency, application may be made. 

256. Motormen will be provided with air brake 
instruction book by Superintendent.’’ 

I first saw No. 20 just rounding the curve after 
we had passed the wye at the spot marked with 
a cross on the map. She seemed to be coming 
at full speed and I was going at full speed. I 
picked up to about thirty miles an hour after 
we had passed the upper wye marked ‘‘W.’’ We 
could run at any rate of speed through the yards, 
so we were under control. When I saw No. 
20 I dynamited my car. When I saw her I 
shut off the power; then I dynamited it; thew 
my air brake into emergency so as to give all 
the air I had. The air brakes took hold, awhile 
and then they broke loose, the air released from the 
train. They held about 30 or 40 feet, something 
like that, approximately. When they took hold, 
they checked the speed of the train to about 
twenty miles an hour, I should judge. After they 
let loose, the train shot forward at approximately 
eighteen or twenty miles an hour. It slowed up 
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a little bit and started to pick up speed again. 
Then I stopped it a little bit with my reverse, 
so that at the moment of collision I think we 
were going about fifteen miles an hour. I was 
probably about 200 feet from No. 20 when I re- 
versed. I did everything that could be done to 
stop the train after the air let loose. 

My train probably run between 750 and 800 
feet after my brakes released, before the collision 
occurred. The brakes were not working during 
that time, and had no effect. People upon the 
train when it is dvnamited would feel a sudden 
jerk, a very considerable jar, such as is pro- 
duced by nothing else in the operation of trains. 
There are several causes for air brakes releas- 
ing when they have once taken hold right. One 
cause might be a piece of dirt in the triple valves. 
The triple valves are a part of the air appliance; 
some of them are underneath the ears and some 
of them are in the cars. There are several other 
things, such as dirty valves in connection with 
the cylinders. They are so numerous that I can- 
not name them. JI am not so conversant now 
with air as I was at that time. Those two causes 
are the only ones I can think of at the present 
time—dirt getting into the triple valves, or the 
triple valves getting dirty; or rust or water will 
sometimes do it. When I wyed in at the shops 
at Coeur d’Alene all the day before the brakes 
had been working all right. If there was any 
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dirt got into the triple valves, it was not neces- 
sarily between Coeur d’Alene and the point where 
I saw Motor 20. It might have been in there all 
the time. It was the first time that the valve 
had been used in that position for some length 
of time. It is not very often that a motorman 
has occasion to use his emergency brakes to slow 
her, to put that kind of a strain. He is not 
supposed to test his air in all positions in the 
yards. It is very impractical for a man in any 
service, any emergency appliances. When a 
train is standing still and I am testing the air 
from my cab, I can test it in all positions. I 
don’t know whether the brakes broke in two when 
I applied them or not; they could do it. If there 
was an air connection brake in the train line, they 
might break from putting them on too hard.  Pos- 
sibly it would break the brake-beam, or something 
like that. It would not release the air unless 
vou broke the cylinder; that would release it. If 
you did not apply your emergency _ properly, 
that might have happened. I don’t know what 
did happen, and I don’t think anybody else does, 
either. 

RE-DIRECT. 

The station of Alan is four miles west of the 
station of Gibbs. Gibbs station being between 
Coeur d’Alene and Alan station. The accident 
happened at Gibbs. When air is released, the 
cars sometimes kick forward, or lurch forward. 
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RE-CROSS EXAMINATION. 

The initials R. C. B. at the bottom of a train 
order were the superintendent’s signature, R. C. 
Bowdish. They appeared at the bottom of all 
train orders and all bulletins. This bulletin 
dated July 17, 1909, is signed by the motormen, 
including myself, and shows that I received that 
order. I do not know when after July 17th 
I got orders not to turn the trains at the wye. 
It may have been a verbal order from the super- 
intendent, and it may have been a bulletin, and 
it may have been a train order. I don’t remem- 
ber anything about it. That bulletin may have 
been annulled; it must have been annulled, or I 
would not have been turning my train at the 
shops. That is the only reason I can give for 
saying it was annulled. (The paper shown the 
witness marked ‘‘Defendant’s Exhibit 2 for identi- 
fication.’’) 


(Testimony of Ed Trudell) 


Called as a witness on behalf of the plaintiff, after 
being first duly sworn, testified as follows: 

I am a brakeman in the employ of the Great 
Northern Railway Company. I was a brakeman 
for the defendant on July 31, 1909, working for 
Whittlesev on Special 5. Plaintiff was the motor- 
man. J was on special train No. 5 out of Coeur 
d’Alene. We started out from Coeur d’Alene 
that afternoon, and the wreck occurred soon after. 
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My attention was first directed when Campbell 
set the air, and I went back and looked out the 
rear platform and saw the other train coming, 
and jumped off. I went back because Camp- 
bell set the air. When he set the air I went 
to the rear platform and looked out and saw the 
other train coming, and jumped off. He set the 
air unusually hard, so hard I wanted to see what 
was the matter. I was in the front car, about 
six feet from the rear platform, going up to the 
front end to see what orders they had. The car 
was crowded, people standing in the aisles, and 
the platform was full. When I felt the emergency 
applied I went to the back platform. The emerg- 
ency checked the train, of course. I felt it go 
on there, his setting the brake hard, and I got 
busy getting to the back end to see what was the 
matter. Then I saw the train coming, and jumped 
off. The train was going about twenty or twenty- 
five miles an hour when I jumped. The train 
did not go over a car’s length after I jumped 
before the collision. I got off the back end of 
the motor-car. 

CROSS EXAMINATION. 

The moment the emergency was applied I 
turned and went out on the platform, saw the 
other train coming, immediately jumped, and 
then the crash came. He applied the emergency 
hard. I cannot say how far the train ran after 
he applied the emergency until it hit the other 
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train. I just had time to get off; it ran all of 
150 feet. It took me about fifteen or twenty 
seconds to get off. JI don’t know whether the 
emergency was on when I jumped off. I didn’t 
pay any attention to that. The minute I felt the 
emergency I thought there was something the 
matter, and when I looked and saw the other train, 
I jumped. 
(Testimony of Edward L. Dixon) 

Called as a witness on behalf of the plaintiff, 
after being first duly sworn, testified as follows: 

I was in Coeur d’Alene, Idaho, on July 31, 
1909, and started from there for Spokane on an 
electric train. TU met plaintiff that afternoon. 
He was motorman on the train. I saw 
Campbell when he started, I was in _ the 
front end of the motor-car, about three 
or four feet from him. The train _ started 
from Coeur d’Alene about 4:30. It must have 
gone a mile and a half or two miles when I noticed 
another train coming. My attention was direct- 
ed: to it by Mr. Beck saying: ‘““My God, look! 
They’re coming!’’ Then he said, ‘‘Give her the 
big hole.’”’ The trains were then about 200 yards 
apart. Campbell applied the emergency brake 
and it held for a few seconds and then leaked 
off. It slackened the speed of the train probably 
six or eight miles an hour. The train was go- 
ing about twenty-five or thirty miles an hour when 
he first apphed the emergency, and the trains were 
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then about 200 yards apart. I remained on the 
train until they hit. There was a partition be- 
tween the baggage compartment and Campbell’s 
cab, with a door in it, and the door was open. 
I didn’t exactly see Campbell right up to the col- 
lision. I got back in the baggage compartment 
as far as I could away from the front door, and that 
shut off my view of him. After the emergency 
failed to work, he was trying the hold the jack. 
I was formerly a railroad employe and am familiar 
with air brakes similar to the one on this train. 
I know how air brakes work when they are in 
proper condition. The air brakes on this train 
did not work as if they were in proper condition. 
If these brakes had been in proper condition, that 
train could have been stopped in about 225 feet. 
I was standing so close to the door because the 
train was so crowded that was the only place we 
saw where we could ride. I saw orders delivered 
by Mr. Whittlesey to Campbell at Coeur d’Alene 
and heard remarks made when he delivered the 
order. First Campbell said, ‘‘Shall we go?’’ and 
Mr. Whittlesey says, ‘‘Yes; we had just as well 
go, I guess.’”? That was in Coeur d’Alene. Im- 
mediately after that, Campbell got on the train 
and pulled out. I had just met Whittlesey that 
afternoon. Whittlesey got his orders from Mr. 
Cook, the trainmaster, and it was not over five 
minutes from that before we pulled out. 
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CROSS EXAMINATION. 

Cook was on the west side of the depot when 
he handed Whittlesey the orders. I know they 
were orders because I saw Whittlesey and Camp- 
bell reading them. They read them before Camp- 
bell got in the cab. Campbell was not on the 
eab when he got the orders and read them. He 
and Whittlesey were both on the ground, close 
to the train. Whittlesey handed a copy to Camp- 
bell and kept a copy himself. I was standing 
there with them. I had not yet got on the tram 
and after they had each read them, Campbell 
says, ‘‘Well, shall we go,’’ and Whittlesey says, 
‘“Well, I guess you might as well,’? and then 
Whittlesey went and got on the train. Camp- 
bell climbed up into his cab, and I got up into 
the crowded car. We got on in front at the 
baggage compartment door. Everybody seemed 
to be taking their time. Whittlesey stood there 
and read his orders, and Campbell stood there and 
read his. Then everybody climbed on, and in a 
few seconds they started. I saw Campbell climb 
in his cab. He got in through the baggage com- 
partment door himself, the same as I did. There 
were a number of people in the baggage compart- 
ment; they were all standing. I was standing 
on the right hand side of the door. The door 
that opens into the cab. Campbell was about 
three feet from me. There was nobody in the 
cab but Campbell. I didn’t see the other train 
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coming before Beck hollered. I was looking at 
the scenery along side the track. I was looking 
through the door. The door between the cab 
and the baggage compartment. The door was in 
front of us. I was looking out in frout. When 
Beck shouted I got back in the baggage car as 
far as I could away from the front end. Beck 
stayed on the train until he saw the brakes leaked 
off, and then he went out the window. I could 
not back very fast because there were so many 
people in the baggage compartment. Campbell 
applied the emergency brakes and then it leaked 
off. It held, I should judge, a matter of thirty 
or forty feet. I didn’t back while the brakes 
were leaking off. I supposed they were holding. 
I could feel them leaking out a little later on 
when they began to get loose. They commenced 
to loosen when we had gone fifteen or twenty 
feet. I began to back away as soon as I noticed 
the brakes were leaking off. The brakes didn’t 
leak off in fifteen or twenty feet, they were further 
than that, I should judge about thirty or forty 
feet, before they finally leaked off. J didn’t stand 
in the door until they leaked clear out. I knew 
they were going to leak off. The train I was 
on slackened its speed. The application of the 
air reduced it somewhat. It didn’t appear to 
slacken much after they leaked out. The air 
leaked out gradually. As long as the brakes held 
the speed was reduced, and after the air had 
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leaked out the train continued on its way, but 
didn’t increase its speed any. The applying of 
the brakes reduced the speed. = didn’t take 
particular notice whether after the brakes  re- 
leased there was much slackening of the speed 
of the train. I was a locomotive fireman on 
the Northwestern for about four years, and while 
there had occasion to use air brakes, and have 
stopped trains with them. 

Campbell’s train consisted of three cars. I 
don’t know exactly the size of the cars; they are 
smaller than ordinary standard coaches; they 
are about half as big as such coaches. 

(Testimony of William Beck) 
Called as a witness on behalf of the plaintiff, after 
being first duly sworn, testified as follows: 

On July 31, 1909, a party of six or seven, of 
which I was one and Mr. Dixon another made a 
trip to Coeur d’Alene. Mr. Dixon and I are both 
railroad men. I have been engaged in railroading 
as brakeman and conductor on the Northwestern 
lines for about seventeen years. JI knew Mr. Cook 
when he worked on the Northwestern a good many 
years ago. He introduced me that day to Whittle- 
sey and Campbell, and when we were about to 
leave, Dixon and I got in the baggage compart- 
muet. In this motor-car there was a _ partition 
somewhere about eight feet from the front part of 
the car with a door on either side, and I think the 
baggage compartment, as near as I can figure it, 
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was about eight feet square. The motorman sits 
vight in front in his compartment. There is a 
partition between the motorman’s compartment 
and the baggage compartment, with a door Wak lite 
In the rear of the baggage compartment there is 
another door leading into the passenger compart- 
ment. I was standing right in the motorman’s 
door on the left side with Mr. Dixon standing on 
my right. Mr. Dixon and I were standing there 
visiting in the door, and when we got out some- 
where near the curve I noticed the other train 
approaching. The motorman was turned around, 
had his back to the approaching train, and I called 
to him. If I remember right I said, ‘‘For God’s 
sake shut her off.’? Myr. Campbell pulled his air 
immediately, but it jumpel off, or something. It 
just took hold for a short length of time and ten 
the car plunged ahead again. I cannot say what 
he did after that. I was too busy trying to find a 
safe place to light. I dove through the window 
right opposite the motorman on the side. They 
went probably 100 or 150 yards after the air began 
to leak before I jumped. I think I hit the ground 
about thirty feet before they struck. I was right 
alongside the second car when they met. There 
was no way for me to escape. I could not get back 
through the crowd. I was a very large man and 
there was no way for me to get out. The cars 
were pretty well crowded; they were all standing 
up in the baggage compartment. When the air 
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was first applied, it had an observable effect upon 
the train. At the first emergency he gave it, it 
took hold, and then it jumped off for some reason 
or other. I am a railroad man of a number of 
years’ experience. If the air had been working 
properly I could not say whether that train would 
have been brought to a full stop, but the train could 
have been brought to as near a stop as the other 
one did, it is my idea if the air had worked. 

CROSS EXAMINATION. 

I suppose we were about 250 yards away from 
the other train when I first saw it—about 750 feet, 
I should say. I don’t know, I could not state ex- 
actly. Our motorman wasn’t looking, he had just 
turned around his back, something behind his 
wheel there. I could not say what it was. He 
had his back to the train when I called his atten- 
tion to it. I called his attention to it as soon as 
I saw it. J was the first man who saw it. We were 
going about twenty-five miles an hour. I cannot 
say whether if the air had been working properly 
we would have come to a stop before the collision. 
I cannot tell you much about the brakes on these 
electric trains as I never had any experience. I 
think they could probably have slowed down so 
there would not have been so much danger, but I 
cannot say whether they would have stopped it. I 
said to the motorman ‘‘For God’s sake shut her 
off.”’ Then he turned around and looked forward. 
He turned around; he had his back—working 
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somewhere behind on the machine, what they call 
it I can’t tell you anything about it; had his back 
to the front end, down in the corner there. Some- 
thing was wrong with his seat, or something he 
was working with, and when I called him he im- 
mediately threw on the emergency. I cannot say 
how far she ran after the brakes took hold before 
they let loose. She took hold for a very few sec- 
onds and then jumped off again. They might have 
run twenty, or thirty, or forty feet. It is pretty 
hard to tell in a case of that kind. She did not 
increase in speed from the time the brakes let 
loose until they hit. The first emergency slowed 
the train a certain amount. We were probably 
going about twenty miles an hour after she slowed 
up. Campbell was down on the ground when I 
met him at Coeur d’Alene and shook hands with 
him. Cook introduced me to him and Whittlesey. 
Campbell was standing on the ground and got right 
on the train after I was introduced to him. He 
got on before I did. I didn’t hear any conversa- 
tion between Cook and Whittlesey. 


(Testimony of Philip Beck) 
Called as a witness on behalf of the plaintiff, after 
being first duly sworn, testified as follows: 

I was a passenger on the train coming to Spo- 
kane which collided with another train near Gibbs 
on July 31, 1909. I was in the motor-ear in the 
rear seat that went crossways on the south side 
of the car. I was talking when I felt the brakes 
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applied giving such a jar that I stuck my head out 
of the window and saw another train coming. I 
called out they were coming together. I thought 
he could stop the train, but the air held for an in- 
stant, then it released, and we went on, and it was 
probably a matter of ten seconds until they col- 
lided. Our car ran right under the other motor- 
ear. Their motor was right up on top of ours. 
(Testimony of Edgar E. Campbell) 
The plaintiff, recalled for further cross examina- 
tion, testified as follows: 

If the paper which you showed me yesterday 
(being Defendant’s Exhibit 11) purporting to be 
train order No. 53 had been delivered to me at 
Coeur d’Alene as my train order to run on that 
trip from Coeur d’Alene to Spokane, it would have 
been my duty to have remained in Coeur d’Alene 
until No. 20 was in. 

WHEREUPON, plaintiff rested, and thereupon 
the defendant, to sustain the issues on its part, in- 
troduced the following testimony: 

(Testimony of W. C. Mock) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 

That he was the resident engineer for defendant 
and the map shown him and introduced in evidence 
as Defendant’s Exhibit No. 9 was the same as the 
map shown to plaintiff and concerning which he 
was examined, save that the tracks were marked 
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on it in red. that the Coeur d’Alene depot was at 
the point marked: ‘‘D’’ and that the shops in 
Coeur d’Alene were across the street from the 
depot at the points marked ‘‘S’’ and ‘‘S’’; that 
there are two tracks from the depot at Coeur 
d’Alene to the east arm of the wye, which is in 
the west part of the Coeur d’Alene yards, and that 
the junction of the two arms of the wye is marked 
‘““W’; that the Coeur d’Alene yard limits are in 
the west end of the yard away from the depot at 
the point marked ‘‘WY,’’ while the other end of 
the yard limits was east of the depot on the 
Hayden Lake line; that going on west from the 
west switch of the wye there was a three degree 
eurve marked ‘‘C,’’ and continuing on west. the’ 
east switch to Gibbs is reached, marked ‘‘ES’’; 
that going further on is the west switch at Gibbs. 
marked ‘‘WS,’’ and 300 feet west of the west 
switch is the shelter station, the passenger stop 
at Gibbs, marked: ‘‘SS,’’ and that going still 
further west is the Northern Pacific track crossing 
over defendant’s lines, marked ‘‘NPT’’; that the 
wye at the further end of the Coeur d’Alene yards 
is to turn trains on; that trains coming from the 
west, if they want to turn on the wye, would head 
in on the west switch of the wye, go up on the oil 
spur, and back up on the other leg of the wye, 
and then they would be turned around headed west 
again. 
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Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I am a motorman in the defendant’s employ, 
and on July 31, 1909, was motorman on No. 20. 
It was a regular train. I had no orders to meet 
the special Motor 5 and having no orders had the 
right of way into Coeur d’Alene. Special Motor 
5 was the train that collided with No. 20. My 
train was about 400 feet west of Gibbs station, I 
should judge, when I first saw Motor 5 coming. 
I was slowing down to stop at Gibbs. Motor 5, 
I should judge, was about 800 feet away when I 
first saw it. I applied the emergency brake and 
brought my train to a stop before the collision, 
within a distance of about 200 feet. No one was 
injured on my train. I was running about 
eighteen miles an hour when I saw the other train. 
At this time all trains were turning on the wye 
in the west end of the Coeur d’Alene yards, except- 
ing No. 24, and this was done in accordance with 
a bulletin which had been issued some time before. 
Train No. 24 was excepted because it was a train 
that run through to Hayden Lake, and so had to 
proceed on its way east after stopping at the depot 
in Coeur d’Alene. All the Coeur d’Alene trains 
turned at the wye and backed in. That order had 
not been annulled on July 3\lst. 

CROSS EXAMINATION. 

My train was heavier than special Motor 5. We 

were going about eighteen miles an hour, and I 
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stopped within 200 feet. I have run equipment 
No. 5 and if everything had been in working order, 
in the same position that Campbell was in that 
day, I could have ordinarily stopped it within 400 
feet from the time I applied my brakes. 

(Testimony of F. D. Seymour) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I am a conductor in defendant’s employ, and 
was the conductor of No. 20 at the time of the 
collision with special Motor 5 at Gibbs. I had no 
orders to meet special No. 5 at Alan, or anywhere 
else. The train was a regular one running on 
schedule time, and having no orders, it was my 
duty to proceed on to Coeur d’Alene. If orders 
had been given Motor 5 to meet us at Alan, we 
should have had orders to meet Motor 5 at Alan. 
At this time and for some days before we were 
turning our trains on the wye in the west end of 
the Coeur d’Alene yards in pursuance of a bul- 
letin to that effect which was issued and had not 
been annulled. 

CROSS EXAMINATION. 

No. 20 was about ten or fifteen minutes late 

that day. 

(Testimony of F. W. Stranger) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

IT am a motorman in defendant’s employ, and 
on July 31, 1909, was operating an extra passen- 
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ger train, special No. 4. At the time of the wreck 
I was running my train from Spokane to Coeur 
d’Alene running special. We had orders to meet 
special No. 5. These orders were in writing and 
delivered to me in the regular way. I did not keep 
them, and don’t know what became of them. I got 
my orders at Spokane Bridge, which is about ten 
miles from Gibbs. When the wreck took place we 
were on the sidetrack at Alan. We had been at 
Alan six or eight minutes before we heard of it. 
In accordance with our orders, we went to Alan 
to meet special 5 and headed in on the sidetrack. 
The conductor called up the dispatcher after we 
had been there probably five minutes, and after he 
went to the telephone booth and tried to call up 
the dispatcher, he came out and called me to the 
*phone, and said there was a wreck at Gibbs. We 
remained at Alan about half an hour, and then 
received orders to go somewhere else. At this 
time all Coeur d’Alene trains were turning on the 
wye in the west end of the yards, pursuant to a 
general bulletin. The equipment of special Motor 
> that Campbell was running was exactly like the 
equipment on my train, and both were made up of 
Tiree Cars. 

CROSS EXAMINATION. 

A duplicate of my orders were in the conductor’s 
hands; also there is a duplicate of the orders in 
the hands of the other trainmen we were to meet, 
and a copy kept in the dispatcher’s office at Spo- 
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kane. The operator at Spokane Bridge is supposed 
to keep a copy of the order too. IT had driven 
equipment No. 5 several times before the day of 
the collision. 


(Testimony of C. W. Morrison) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I am a conductor in defendant’s employ. On the 
day of the Gibbs wreck I was conductor of Motor 
4. It was running on orders. I received written 
orders to meet special 5 on that date. I have not 
got my orders, and do not know what became of 
them. We don’t keep them after they have been 
fulfilled. We got the order at Spokane Bridge. i 
first heard of the wreck at Alan. Our order was 
that Motor 5 would run special Coeur d’Alene to 
Spokane, meeting Motor 4 at Alan; that meant that 
my train and special 5 were to meet at Alan. 
When we got to Alan we headed in on the sidetrack 
to meet Motor 5. We waited there a few minutes 
before I called up the dispatcher from the tele- 
phone booth. There is no operator at Alan. I 
called up the dispatcher to see if he had changed 
the meet on Motor 5 and when I took down the 
‘phone I heard them talking over it about the 
wreck at Gibbs. We remianed at Alan about forty- 
five minutes and then left under other orders. At 
this time it was our instruction to turn all Coeur 
d’Alene trains on the wye in the west end of the 
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Coeur d’Alene yards. Our equipment, and the 
equipment of Special 5 were similar, both being 
small trains. The paper you hand me purporting 
to be train order No. 53 addressed to Motor 5 at 
Coeur d’Alene is a copy of the order that we had. 
The order we had we received at Spokane Bridge. 
It would be addressed to Motor 4 instead of Motor 
5. The signatures of the conductor and motor- 
men would be different, but the body of the order 
was exactly the same. The order meant that we 
were to meet Special 5 at Alan. 

CROSS EXAMINATION. 

We never kept the orders after they were ful- 
filled. There may have been a rule that we should 
turn the orders in at night. I am not sure. I 
know it was not obeyed. The order was in my 
possession when I knew of the wreck. 


(Testimony of H. G. Whittlesey) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I am in the train service of the Oregon-Wash- 
ington Railroad & Navigation Company. On July 
dist, I was a conductor in the defendant’s employe. 
I was the conductor on Special 5. The plaintiff 
was my motorman. All trains going to Coeur 
d’Alene turned on the wye in the west end of the 
yards at that time in pursuance of a posted bul- 
letin. No. 5 had on that day and its previous trips 
headed in on the wye, turned and backed down 
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into what was called the Hayden Lake branch. 
This was being done during the rush due to the 
land registration at Coeur d’Alene. In the after- 
noon of that day after backing in and getting 
ready for departure two copies of train orders 
were handed to me. These were duplicate copies, 
carbon copies, and they were just alike, one for 
the motorman and one for myself. I read one 
myself and gave the other one to Campbell. He 
didn’t read it to me, but he unfolded it and started 
to read it after I gave it to him. I don’t know 
whether he read it. I afterwards give my order 
to Mr. Bowdish, the superintendent of the com- 
pany. The paper you show me purporting to be 
train order No. 53 dated July 31, 1909, is a copy 
of the order I handed Campbell. The order shown 
the witness was admitted in evidence, marked ** De- 
fendant’s Exhibit 11,’’ and is as follows: 


‘‘Spokane & Inland Empire Railroad Co. 
Train Order No. 53. 
From Spokane 7-31-1909. 
To Motor 4 at C D Alene Station 
Motor 5 will run Spl CD Alene to Spokane meet 
Spl 4 East at Alan. 
R.C. B. 
Conductor, Motorman, Engineer and Brakeman 
must each have a copy of this order. Conductors 
receiving orders at station where there is no oper- 
ator will not use clearance, but will have motorman 
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repeat orders to dispatcher, at which time complete 
will be given. 


Conductor Motorman or Engineer 
Whittlesey Campbell 
Train Complete Operator 
Spl. 5 427 p. M. Smith.’ 


The initials R. C. B. at the bottom are those of 
the superintendent, Mr. Bowdish. The name at the 
bottom is Smith, the operator taking the order. 
After delivering the order to Campbell and read- 
ing my own order, I told him that No. 20 was not 
in yet, to go to the wye for them. That is where 
they were in the habit of turning to come down 
to Coeur d’Alene into the depot. We knew No. 20, 
when it came in, would have to run into that wye 
and we were to wait at the wye for it. Just be- 
fore the train started I walked around in front 
of the motor and got on the baggage compartment 
of the motor, and then it started. I handed Camp- 
bell the order and told him to go to the wye, that 
No. 20 wasn’t in, to go to the wye for it. He says, 
‘All right; are you ready?’’ I says, ‘‘Yes, let 
her go,’’ and then walked around in front of the 
motor, and then got into the baggage door, or the 
baggage compartment of the motor, and started 
taking tickets. The train started, and the next 
thing I knew JI felt the air applied, and I sup- 
posed that he was running over the wye somewhat, 
and seeing 20 coming was going to back up, but 
he kept on going a little further, and the wheels 
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began to slide and I knew that something was 
going to happen, and I turned around in the aisle 
and braced myself, and then the crash came. IL 
have no idea how long it was after I felt the air 
applied before the crash came. I would not say 
over twenty seconds at the outside. I have no 
accurate idea. I was in the center way of the pas- 
senger compartment of the motor when the crash 
came. I started taking my tickets in the baggage 
compartment and after I felt the air applied I 
didn’t have time to do anything besides brace my- 
self before the crash came. After he left the sta- 
tion at Coeur d’Alene until I felt the brakes come 
on, I didn’t pay any attention to what Campbell 
was doing. It was my duty to have seen that 
Campbell stopped at the wye, but I didn’t do so, 
and I was discharged by the company because I 
did not, and have not been in the employ of the com- 
pany since. I supposed Campbell would look out 
for it. He had been. No. 20 was overdue when 
we left Coeur d’Alene. Anyone where my train 
was could see she was not in, and I knew it was 
not in. It was Campbell’s duty and mine not to 
leave Coeur d’Alene under that order until No. 
20 was in, and to do so before No. 20 was in was 
a direct violation of all the rules of railroading. I 
had no orders about running the train other than 
the one just introduced in evidence. I had no 
orders against 20 at all, only verbal orders from 
the trainmaster to go to the wye instead of wait- 
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ing at the depot until she came in. We had a 
clear view from the depot to the wye so that we 
could see that 20 was not in all the way between 
the wye and the depot. If No. 20 was coming 
from the other side of the wye, she would have to 
stop and switch in at the wye. When the emer- 
gency brakes were set, they did not go off, they 
just kept grinding until the collision. 

CROSS EXAMINATION. 

The main line of the road extends down to the 
depot. No. 20 coming in had a right of way over 
the main line right straight through to the depot. 
We had equal rights inside the yard limits on the 
Coeur d’Alene side of the wye. When I told Camp- 
bell to pull out to the wye, I put him on the main 
line. We had equal rights with No. 20 to the yard 
limit board. The order of July 17th to turn at 
the wye could have been revoked at any time. The 
order was not permanent, just during the rush. 
I should judge the train was running about 20 or 
25 miles an hour when I felt the air. It was less 
than half a mile from the point where we started 
to the wye. The point of the accident was about 
a mile beyond the wye. JI read my orders. I sup- 
pose you might call me the superior officer in 
charge of the train. I was equally in charge of it 
with the motorman. In regards to safety, the con- 
ductor of the train does not correspond with the 
captain of a ship. I allowed the train to run a 
mile bevond the wye without ringing any bell to 
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stop it, not knowing where I was. I was in the 
middle part of the passenger department of the 
motor-ear, but I don’t know how far the train ran 
after I felt the application of air, maybe two or 
three hundred feet; I could not say; I did not 
sign the order, Defendant’s Exhibit No. 11. Camp- 
bell did not. It was given to me by Mr. Cook, the 
trainmaster. 

I felt the effect of the air brake upon the train 
just before the collision. The application was 
severe, the emergency, they were all on at once. 
I could tell that. It checked it quite a bit so there 
was a jar. You could feel the jar. It decreased 
the speed of the train quite a bit. I cannot say 
how much. When it struck the other train it was 
probably going between fifteen and twenty miles 
an hour. It had been going twenty to twenty-five - 
when we first set the air, and my best estimate is 
it was going fifteen miles an hour when it struck 
the other train. 

RE-DIRECT. 

The paper you hand me I recognize as the dupli- 
cate of the order that has been identified and re- 
ceived in evidence, marked Defendant’s Exhibit 
11. It is the duplicate of one of the orders that 
I was handed by the trainmaster that day. It looks 
like the one I had and gave to Mr. Bowdish. 

Paper received and admitted in evidence, marked 
Defendant’s Exhbit No. 12, and is as follows: 
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‘‘Spokane & Inland Empire Railroad Co. 
Train Order No. 53 
From Spokane 7-31-1909. 
To Motor 4 at C D Alene Station 
Motor 5 will run Spl CD Alene to Spokane meet 
Spl 4 East at Alan. 
R. C. B. 
Conductor, Motorman, Engineer and Brakeman 
must each have a copy of this order. Conductors 
receiving orders at station where there is no oper- 
ator will not use clearance, but will have motorman 
repeat orders to dispatcher, at which time complete 
will be given. 


Conductor Motorman or Engineer 
Whittlesey Campbell 
Train Complete Operator 
Spl. 5 427 p. M. Smith.” 


Sub-division ‘‘G’’ of Rule 165 of the rules of 
the defendant company was in force at that time. 
The rule was admitted in evidence, marked De- 
fendant’s Exhibit 13, and is as follows: 

‘‘Responsibility for protection of a train rests 
with Conductor and Motorman or Engineman, and 
they must know that their Brakemen, Flagmen 
and Firemen are conversant with and fully under- 
stand the application of all rules relating to the 
protection of trains, and comply therewith.’’ 

(Testimony of —____.__- Lacey ) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 
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That he was a clerk in the superintendent’s 
office of the defendant company, and at the request 
of the counsel for the company he made search 
of the records of the office for train orders to 
Motor No. 5 on the day and trip of the wreck; 
that he found the duplicate of Defendant’s Ex- 
hibit 12, but was unable to locate any other dupli- 
cates; that he found also the paper marked ‘‘ De- 
fendant’s Exhibit 2 for identification’? which was 
thereupon admitted in evidence and marked ‘‘De- 
fendant’s Exhibit 2,’’ and reads as follows: 

‘July 17th, 1909. All concerned, Coeur d’Alene 
Division. Turn your train as you go into Coeur 
d’Alene. This does not include No. 24. This until 
further notice, R. C. B.,’’ with names of motormen 
and conductors signed to it. 

(Testimony of K. W. McMaster) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 

That on the day of the Gibbs wreck he was a 
train dispatcher in defendant’s employ, with his 
office at Spokane; that he was on duty at the time 
of the wreck; that the duties of a dispatcher are 
to supervise the movement of trains over the roads; 
that he kept a record of train orders in a train 
order book, and also a train sheet showing the 
movements of all trains during the twenty-four 
hours; that in the train order book were kept 
copies of all train orders issued; that the train 
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orders are numbered consecutively starting with 
No. 1 at midnight and running in consecutive 
numbers to midnight of the next night. He iden- 
tified the train order book handed him as the one 
kept in the dispatcher’s office on July 31, 1909; 
that order No. 53 as it appeared in the book was 
the record of the train order of that number duly 
issued. Taking order 53 as an instance of the 
method of dispatching trains, that order was put 
out to Spokane Bridge to Special Motor 4 east 
and to Coeur d’Alene to Motor 5 just starting out 
of Coeur d’Alene, which is a running order, an 
order to go out on the main line for Special Motor 
d. It was put out simultaneously to Spokane 
Bridge and to Coeur d’Alene being sent by tele- 
graph to the operator at Spokane Bridge and to 
the operator at Coeur d’Alene. When they re- 
ceived the order, they repeated it back to the dis- 
patcher to see if they had it correctly. The dis- 
patcher at that time made a record in the book 
from the order as repeated to him. When it was 
repeated correctly, a complete was given by the 
dispatcher, and the completed order, with the clear- 
ance attached, entitled the train to leave the sta- 
tion where they received the order under that order. 
The train must operate under such an order until 
it is annulled. Train order No. 53 as it appeared 
in the dispatcher’s book which is admitted in evi- 
dence and marked ‘‘Defendant’s Exhibit 14,’’ is 
as follows: 
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(53) 
BRC&M Spl4kH Comp Clear 425 p G 
CaC&MME&RSI Comp Clear 427 p NS 

Motor 5 will run Spl] C D Alene to Spokane 
meet Spl 4 E at Alan.’’ 

This identical order was telegraphed to Special 
4 and Special 5. The one to Special 5 was ad- 
dressed to the conductor and motorman of Special 
5 at Coeur d’Alene, and the other was addressed 
to the conductor and motorman of Special 4 east; 
otherwise they were identical. When 4 and 90 re- 
ceived the order they understood they must go 
to that point to pass the other train, and not leave 
there until the other train had passed. No orders 
were sent out by the dispatcher on July 31st ex- 
cept those which appear in the book. If an order 
has been sent to Motor 5 to run special Coeur 
d’Alene to Spokane meeting No. 20 at Alan, a cor- 
responding order would have been sent to No. 20. 
Such an order would restrict the right of No. 20 
and No. 20 would have to have the order. On the 
afternoon of July 31st, Special 5 was cleared at 
the dispatcher’s office to leave Spokane for Coeur 
d’Alene at 2:49. We keep a train sheet also in 
the dispatcher’s office. This train sheet was made 
by all the dispatchers who worked that day, three 
different dispatchers: C. M. Sewall from 12:01 
a. m. to 7:00; A. S. Bimrose from 7:00 a. m. to 
10:30 a. m.; W. W. NeMaster, from 10:30 a. m. to 
7:30 pm.; W. C. Dunning from 7:30 p. m. to 
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10:00 p. m.; C. M. Sewall from 10:00 p. m. to 12 
midnight. The record of every train going was 
kept on the sheet, showing the motor number, con- 
ductor, motorman, ete., and the time of arriving 
at and leaving every station between Spokane and 
Coeur d’Alene. The arriving and leaving time is 
given the dispatcher by the operator and the dis- 
patcher enters the time on the sheet as it was tele- 
phoned to him by the operator. On Special Motor 
No. 5’s trip from Spokane to Coeur d’Alene on 
the afternoon of July 31st they left the terminal 
at Spokane at 2:50, went by the dispatcher’s office 
at East Spokane at 3:00 o’clock, Greenacres at 
3:25 p. m., without stopping, arriving at Spokane 
Bridge at 3:38, leaving 3:40; by Post Falls at 4:04 
p. m.; arrived at Coeur d’Alene 4:20 p. m. The 
record shows that Special 5 left Coeur d’Alene 
on its return trip to Spokane at 4:30 p.m. That 
is the last record of it. It didn’t get anywhere else. 
No. 20 on that day left Spokane terminal at 3:12 
p. m.; dispatcher’s office at 3:20 p. m.; arrived at 
Greenacres at 3:49 and left at 3:50 p. m.; arrived 
at Spokane Bridge at 4:05, departed 4:08; arrived 
at Post Falls at 4:22, departed at 4:23; arrived at 
Coeur d’Alene at 7:00 p. m., being delayed by the 
wreck. The nearest station to Alan is Post Falls. 
It left Post Falls at 4:23, which is two miles from 
Post Falls to Alan, so that No. 20 would be at 
Alan about 4:30. Special Motor 4 east on this trip 
left Spokane terminal at 3:45 p. m.; dispatcher’s 
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office at 3:55 p. m.; Greenacres at 4:25 p. m.; ar- 
rived at Spokane Bridge at 4:35 p. m., departed 
4:36 p. m.; by Post Falls at 4:48. No arriving 
time is shown at Alan because there is no oper- 
ator there, but it should have arrived at Alan about 
4:55, between 4:50 and 4:55. Special Motor 5 
leaving Coeur d’Alene at 4:30 should have arrived 
at Alan at about 4:45 if it had not been for the 
collision. Every train being operated on the divi- 
sion is operated from the train sheet and the time 
ecard. There can be no mistakes in the train sheet, 
or wrecks would occur. Special trains are inferior 
trains and regular trains superior ones. Inferior 
trains must keep clear of superior trains. Dis- 
patchers do not notify the specials where the regu- 
lars are. The special knows of the regulars by 
the time cards and the train registers at the 
terminal station. If a special has no orders to 
meet a regular at any particular place, it must 
keep clear of the regular train. 

A rule of the company required the conductor 
and motorman to sign orders received by them, but 
it was not always lived up to. Sometimes they 
were signed by the dispatcher or trainmaster for 
the purpose of expediting the movement of trains. 
No. 20 was due at Coeur d’Alene at 4:12 p. m., 
so it was due there before Special 5 actually 
reached that point. 

RE-DIRECT. 

The fact of the regular train being late would 

not make any difference as to the duty of the 
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special to wait for it until it was twelve hours late. 
When a regular train is twelve hours late, it loses 
both right and class. No. 20 was only a few min- 
utes late and was just the same as being on time. 
Special 5 had to wait for it. Special trains on 
the Coeur d’Alene division are numbered by the 
motor-car number. Special 5 left Spokane on the 
afternoon of July 31st for Coeur d’Alene twenty- 
two minutes ahead of No. 20, and came in ahead of 
it, Special 5 reaching Coeur d’Alene at 4:20 p. m. 
and No. 20 not reaching there until 7 p. m. 
(Testimony of R. C. Bowdish) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 
In 1909 I was superintendent for the defendant. 
J remember the wreck at Gibbs. Defendant’s Ex- 
hibit 2 is a bulletin issued by me providing for 
the turning of trains into Coeur d’Alene at the 
wye in the yard. That bulletin was in foree on 
July 31st. It was put in effect because there was 
a land registration at Coeur d’Alene and we were 
handling from 10,000 to 12,000 people a day. There 
was always a swarm of people over our tracks and 
around the station, and that bulletin was issued 
to avoid accidents and expedite the movement of 
trains and passengers in and out of the depot. 
During that period if an outgoing train was ready 
to go and an incoming train had not arrived, the 
outgoing train would pull out slowly and go out 
of the crowd to the wye and wait until the in-bound 
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train reached there and headed in on the wye. 
There is a clear view from the depot to the yard 
limits board, which board is in the neighborhood 
of 1000 feet west of the Spokane leg of the wye. 
A day or two after the accident, I met W. G. 
Graves, one of the company’s counsel, in Coeur 
d’Alene, went with him to the depot, hunted over 
the operator’s files and took the operator’s copy of 
the order that was issued to Motor 5; then went 
down to Conductor Whittlesey’s house and got his 
copy of the same order. I examined those two 
copies and they are exactly alike, being taken on 
manifold. Those two orders were used before the 
coroner’s inquest and at the investigation after- 
wards held in the Federal court room, and they 
were then placed on file in my office. I would 
recognize those orders if I were to see them. I 
recognize Defendant’s Exhibit 12 as one that Mr. 
Graves and I got at Coeur d’Alene. Defendant’s 
Exhibit 11, I did not see until in the last three or 
four days when Mr. Graves showed it to me in his 
office. 

CROSS EXAMINATION. 

I cannot say that Exhibit 12 is the very sheet of 
paper that I have seen before, but it is the same 
numbered order, the same date, and my recollec- 
tion is that it is the same wording that I saw on 
the order obtained in the office. The two copies 
I had I gave to my chief clerk and told him to 
file them. 
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Called as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 

That he was one of defendant’s attorneys; that 
a day or two after the accident he went with Mr. 
Bowdish to the agent’s office at Coeur d’Alene and 
procured the agent’s copy of order No. 53; then 
went to Whittlesey’s house and obtained from him 
what he furnished as the copy of the same order, 
the running order that he had for Special 5 out 
of Coeur d’Alene. The two copies were compared 
and found to be the same. They were produced 
at the coroner’s inquest, together with the train 
order book which has been introduced in evidence 
and which shows order No. 53. The papers were 
then taken either by Mr. Bowdish or Mr. Me- 
Master and kept for about a week, and then used 
before an investigating committee which was in- 
quiring into the cause of the wreck. After that 
hearing, the papers were turned over to someone 
in the superintendent’s office. Defendant’s Ex- 
hibit 12 is just like one of the orders we had at 
that time. Defendant’s Exhibit 11 was received 
from Mr. H. K. Relf some weeks before the trial, 
was placed by the witness in his safe and kept 
there until the time of the trial; that order is ex- 
actly in the condition in which it was received 
from Mr. Relf. 
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Called as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 

That he obtained Defendant’s Exhibit 11 from 
Charles Porter at Ashland, Oregon, on June 25, 
1912; that the order was initialed by Mr. Porter 
before its delivery, was brought by Mr. Relf to 
Spokane and given to Mr. Graves; that it was the 
same paper that he saw in Porter’s office at Ash- 
land, and afterwards obtained from him there; that 
he paid Porter one hundred dollars for the order. 

(Testimony of Charles Porter) 
Calied as a witness on behalf of the defendant, 
after being first duly sworn, testified in substance 
as follows: 

That he resided at Ashland, Oregon; that he was 
living in Coeur d’Alene at the time of the Gibbs 
wreck; that the day after the wreck, while out at 
the scene of it, he picked up certain papers by 
the wrecked motor which he recognized as train 
orders; that one of those was Defendant’s Ex- 
hibit 11; that he afterwards marked it as it appears 
and sent it to Mr. Relf, being paid one hundred 
dollars by Mr. Relf for the order. 

(Testimony of K. W. McMaster) 
Re-called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I examined the train order book after I was on 
the witness stand yesterday, and there is no order 
there directing Motor 5 west to meet No. 20 at 
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Alan. It would not be possible for such an order 
to have been issued by me without it appearing 
in that book. The only orders which were issued 
to No. 20 on that date are train order No. 46 de- 
livered to No. 20 at the dispatcher’s offie at Spo- 
kane, which reads: 

‘‘Special 9 west will meet No. 20 at Orchard 
Avenue.”’ 

That order was delivered to Special 9 west at 
Greenacres. Another order to No. 20 is train order 
No. 50 which was delivered to No. 20 at Spokane 
Bridge and reads ‘‘No. 20 will meet No. 21 at Spo- 
kane Bridge.’’ Those are the only orders to No. 
20 that day; otherwise it was running on its 
schedule. 


(Testimony of W. B. Burdick) 


Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I was master mechanic for defendant at Coeur 
d’Alene on July 31, 1909. I know the plaintiff 
Campbell, and remember the Gibbs wreck. I know 
Motor 5 and its apparatus. I did not receive from 
Mr. Campbell, or from any other source, any com- 
plaint about the condtion of the brakes on Motor 
do. LI was there when Motor 5 pulled out and heard 
the conversation between Campbell and Whittle- 
sey. Whittlesey was at the cab window, the motor- 
man’s cab window, and all I heard was, ‘‘Go to the 
wye for 20,’’ handing him his orders. 
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Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

At the time of the Gibbs wreck I was living at 
Gibbs and saw the wreck. I was standing beside 
the track about 250 feet from where they struck. 
When it passed me, it had not slackened its speed. 
After it had gone by me it did slacken. It had, 
passed me possibly 75 or 100 feet when it slackened 
up quite a little. It kept on losing speed all the 
time as near as I can tell, so that when it struck 
it was running quite a good deal slower than when 
it passed me. I don’t know enough about the 
speed of trains to have any idea how fast it was 
running; when it passed me and when it struck. 
I saw the east-bound train coming just as the 
motor-car on the west-bound track passed me. I 
could not see any slacking of speed then, and about 
seventy feet after that it commenced to slack and 
kept on slacking until it struck. 

CROSS EXAMINATION. 

The marks I put on the map introduced in evi- 
dence were about where I was standing. The 
“7? ig where I saw the west-bound train first; 
the ‘‘N” is where I first saw the east-bound train. 
The west-bound train had not quite come to the 
straight track when I first saw it. There must 
have been fifteen or twenty seconds, possibly half 
a minute, between the time I first saw the west- 
bound train and the collision. The west-bound 
train was coming from Spokane, going to Coeur 
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d’Alene, and it was entirely in view when I saw 
it. When I first saw the west-bound train the 
motor-car and part of the second car were coming 
out of the curve. 

RE-RE-DIRECT. 

As to the number of seconds that elapsed from 
the time I saw the train until the time of collision, 
that is pure guesswork on my part. 

(Testimony of G. Gray) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

I was a brakeman on Special No. 5 on the day 
of the Gibbs wreck. Going into Coeur d’Alene on 
that afternoon the train was turned at the wye in 
the west end of the Coeur d’Alene yards. When 
we left Coeur d’Alene on the return trip to Spo- 
kane, I was standing on the front platform of the 
last car, between the second and third cars. Just 
at Gibbs station I felt the brakes go on. They 
seemed all to go on, that is about all I remember. 
I got down on the steps to see what was the matter, 
and just as I got on the steps I was thrown off, or 
jumped off, I don’t know which. I didn’t have 
time to see another train. I was about half way 
of the middle of the car when I picked myself up. 


(Testimony of R. W. Butler, Charles P. Haywood, 
O. G. Fjerstead, R. D. Shinn, H. J. Gibbon and 
William O’Brien. ) 


were called as witnesses on behalf of defendant, 
sworn and testified in substance as follows: 
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William O’Brien). 

That they were passengers on Special No. 90 
leaving Coeur d’Alene on the afternoon of July 
31st; that immediately before the crash of the col- 
lision came they felt a jerking, jarring, and grind- 
ing of the train as though the brakes had been 
applied very hard, or something of that sort; that 
it was so severe as to cause a lurching or jerking 
of the train, and that it was followed almost imme- 
diately afterwards by the crash of the collision. 

(Testimony of William W. Moffitt) 

Called as a witness on behalf of the defendant, 

after being first duly sworn, testified as follows: 

I was in the defendant’s employ as air brake in- 
spector at Coeur a’Alene at the time of the Gibbs 
wreck. Prior to the beginning of the land regis- 
tration at Coeur d’Alene, I went over the air brake 
equipment on the cars that were used between Spo- 
kane and Coeur d’Alene, thoroughly cleaning and 
oiling the triple valves, brake cylinders, and going 
over the pipes to look for leaks, repair whatever 
defects I could find in the equipment. JI am 
acquainted with Motor No. 5, and remember it 
being at Coeur d’Alene before starting on the trip 
to Spokane which resulted in the wreck. J made 
an inspection of the air brakes on that train after 
she came in from Spokane on that trip. When she 
backed in from the wye and stopped on the Hay- 
den Lake track I looked over the train for leaks, 
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applied the brakes, made a slight application, went 
down and looked under each ear to see if the 
brakes would leak off, went up into the cab and 
released the brakes, and then made an ordinary 
service application to see if the brakes would hold 
in service, released the brakes and went down 
under the train to see if they released properly. 
I found them in perfect working order. During 
the land registration rush, I made such an inspec- 
tion of every train that came in. 

CROSS EXAMINATION. 

It took me two or three minutes to make the in- 
spection. I made what is called a terminal inspec- 
tion, what is required of a train before leaving a 
terminal. The air brake system was composed of 
a motor-driven air compressor, the main reservoir 
which receives the supply from the compressor, 
an auxiliary reservoir, which is a storage tank for 
air, a brake cylinder and triple valve and brake 
valve. J didn’t inspect all those portions of the 
air brakes. I simply made an inspection to see 
that the brakes apphed properly and _ released 
properly, that is a terminal test. I didn’t go 
through and inspect the motor-driven air com- 
pressor. I looked at the gauge to see if it was run- 
ning properly. If a fuse had blown, or anything 
else, it would show on the gauge that the generator 
was not working properly. Mr. Bowdish, I be- 
lieve, was on the ground. He generally kind of 
glanced over trains as well as I did, and if there 
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had been any fuse blown or anything else I always 

told him regarding that. I don’t remember seeing 

Mr. Campbell or Mr. Whittlesey. I did not see 

My. Campbell in the cab. I got in the cab through 

the side door of the cab and applied the air. 
(Testimony of _____-_ Mahonn) 

Called as a witness on behalf of the defendant, 

after being first duly sworn, testified as follows: 

I am general foreman of defendant’s shops; 
was in the employ of the company at the time of 
the Gibbs wreck. I was acquainted with Motor No. 
) that was in the wreck. It was so demolished 
that it was never used again. The company has 
in its service now a motor of the same equipment, 
size, and everything that that motor had, with one 
exception, the controller on Motor 5 had the 
Westinghouse L4 drum type of controller; Motor 
No. 4 is the same as Motor No. 5 was in everything 
except that it has the K14 controller. The con- 
troller is the apparatus by which the electric cur- 
rent is worked. The air equipment on the two 
motors was the same. 

The trailers which were with No. 5 at the time 
of the wreck had air equipment. The trailers were 
the same as the motor except that they did not 
have a motorman’s cab, and were not equipped 
with a brake valve, but outside of that the equip- 
ment, the size of the cars, etc., were identical. 

CROSS EXAMINATION. 

Motor 5 did not have a side door to the cab; it 

had windows on the side. 
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Mahonn) 
RE-DIRECT. 

Motor 5 was divided into three compartments: 
First, a little cubby-hole where the motorman sits, 
then there was a door opening into a larger spaee, 
which was the baggage room, and then another 


(Testimony of 


door opening from that into a third space, where 
the passenger seats were. 

(Testimony of Henry John Robinson) 
Called as a witness on behalf of the defendant, 
after being first duly sworn, testified as follows: 

IT am mechanical expert for the Westinghouse 
Air Brake Company, and have been such for seven 
years. With Mr. Mahonn I examined Motor No. 4 
of the defendant company. I found it equipped 
with the Westinghouse Standard Automatic air 
brake, such as is in general service all over the 
country on passenger equipment. It is what is 
known as the automatic type. Anything that will 
cause a reduction of the pressure which is carried 
in what is known as the brake pipe extending from 
one end of the car to the other will cause the brake 
to apply. It applies when a reduction of brake 
pipe pressure is made either by the motorman 
with the motorman’s brake valve, or by the ¢con- 
ductor with what is known as the econduetor’s 


Fi 


valve in each car, or by the train parting, or the 
brake pipe connections being breken in any 
manner. There is a brake valve in the moterman’s 
eab by which the motorman has control of the 
brakes and by moving the valve to appheation posi- 
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tion it vents this brake pipe pump. Under each 
coach there is a pressure store. Each coach has 
its own pressure store, or what we term an 
auxiliary reservoir, and as the brake vent pressure 
is applied, or if the brake in one coach was for 
any purpose cut out or inoperative, the brakes 
on the other coaches are still serviceable and can 
be used. The only manner in which the brakes 
will apply is by the venting of the brake pipe 
pressure which may be caused by the moving of 
the motorman’s valve, the opening of the con- 
ductor’s valve, or the breaking of pipes under the 
cars, or the hose between the cars. If the pipe 
under the car is broken, or the hose is broken, 
the brakes forthwith set and neither the motor- 
man or conductor can keep them from setting. 
Fach car has a complete system of its own, and 
if the brakes on one coach are out of order, it 
does not affect the work of the brakes on the other 
coaches. If the brakes on a train of three cars 
of the sort that I have described were in working 
order on a trip and if at the terminal they were 
inspected by setting and found to be in working 
order, there is only one way in which they would 
refuse to work and that is by having the connec- 
tions between what we term the auxiliary reser- 
voirs and the brake cylinder in all of the ears 
broken. It would have to break in each individual 
ear to make that individual brake inoperative. To 
my knowledge there is nothing that could happen 
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to these brakes that would cause them to refuse 
to work in emergency. The Westinghouse Com- 
pany has an air brake instruction book. When a 
test has been made, I know of nothing that would 
cause a brake under the stated conditions to refuse 
to work in an emergency. When no test has been 
made, there are things. There might be an 
obstruction in the brake pipe between one car 
and another which would prevent the motorman 
from applying the brake on the vehicle back of 
such obstruction. That is the reason why it is 
customary to make what we call a terminal test 
of the brakes, that is, all brakes must be tested 
before they leave the terminal, and that test is 
for the purpose of finding out if there is any 
such obstruction. (Thereupon the following ex- 
amination of the witness occurred :) 

Q. Now, suppose, Mr. Robinson, that the train 
was running along and the motorman threw it into 
emergency and the brakes took hold, would it be 
possible for those brakes to take hold and hold 
for thirty or forty feet and then release; and, if 
it would be possible, state what would have to 
happen before that would take place? 

A. It might happen if the pipe—if for any 
reason the pipe between the auxiliary reservoir 
and the pipe on each coach were broken. In that 
event the storage reservoir would be vented auto- 
matically and would not be available. The other 
means by which they would not hold is by the en- 
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gineer accidentally pulling the handle of the brake 
valve into release position, not intentionally, but 
accidentally. If he did that, of course, the brakes 
would release because the valve is there for that 
purpose, to enable the motorman to release the 
brakes. 

Q. Those are the only two things that could do 
it? 

A. And there is another thing that could do 
it and that is—I said breaking the pipe between 
the auxiliary and the brake cylinder, breaking the 
eylinder itself or breaking the reservoir, would 
have the same effect, of course. And the brake 
cylinder is constructed in such a manner that it 
is necessary to have a packing in the cylinder. If 
that packing is blown out entirely of course the 
brake would leak off. But if there was no other 
breaks the leakage would be so slow that the stop 
would be made before the brakes would leak off 
in cases of that kind, but that is the only point 
which is covered by the inspection. 

Q. Now, Mr. Robinson, so that it may be per- 
fectly clear, in order for the breaking of the 
auxiliary pipe to cause that release, they would 
have to break all the separate pipes under each 
car, separately ? 

A. Yes, sir. 

Q. And each pipe under each car would have 
to break? 

A. Yes, sir. 
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Q. If just one broke it would not affect it? 

A. It would affect that particular car only. 

Q. But not the other cars? 

A.” No, sir. 

Q. Of course if the cylinder would burst, I sup- 
pose that would do it, the main cylinder? 

A. If the cylinder or auxiliary reservoir, that 
of course is connected with the pipe and would 
have the same effect. 

@. What is this cylinder, what is it made of? 

A. Cast iron. 

Q. What is its size, thickness, dimensions and 
what is it— 

A. (Interrupting) It is made to withstand 
much greater pressure than is ever used. I have 
never known of one breaking in service. 

Q. Tell about the other, the auxiliary cylinder? 

A. The auxiliary cylinder is also constructed 
to carry much higher pressure than is used, all 
tested at the works under Government specifica- 
tions. 

Q. Have you ever known one of them to burst? 
A. No, sir. 

@. Ever hear of any of them bursting? 

A. Never heard of one. 

Q. Now, the only other thing you say would be 
the packing coming out? 

A. Yes, sir, the packing in the cylinder. 

Q@. And that would cause it to leak? 

A. Cause it to leak off, yes. 
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Q. But that would be so slow the train would 
have stopped before it would leak away? 

A. Yes, sir, because it would have to leak out 
all the pressure which is in the storage reservoir 
under the car, because in emergency the storage 
reservoir is connected directly to the brake cylinder. 

Q. Now, Mr. Robinson, did you ever know of 
a set of brakes which would work in ordinary oper- 
ation refusing to work in emergency ? 

A. I never knew of an automatic brake— 

Q@. That is what I mean. 

A. That would refuse to work in emergency. 
In fact, it is not the general rule when inspecting 
brakes to use the emergency. 

Q. Why? 

A. Because if the brake will work in service, 
it is a foregone conclusion it will work in emer- 
gency. In fact, the most of our trouble is that they 
work in emergency when we only want them to 
work in service. 

Q. Just explain what you mean by that now? 

A. 1 mean by that very often when a man is 
desiring only to make a service stop, make a 
service, all of the brakes will go into emergency, 
what we call undesired emergency, something which 
we have a lot of trouble in overcoming. 

@. You never have had any trouble with one 
that were worked in service refusing to go into 
emergency ? 

A. No, sir. The only time that could happen 
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is in a long freight train where there are so many 
cars cut out that what we call the quick action can 
not jump, but in a short train never. 

@. Mr. Robinson, I want to state a hypothetical 
question and ask you if it would be possible to 
occur except from the happening of the things you 
have stated: Suppose a train of three cars, a 
motor and two trailers equipped as the one you 
saw, No. 4, starting operating at six-thirty in the 
morning from Spokane, going to Coeur d’Alene 
from Spokane and returning to Spokane, going to 
Coeur d’Alene from Spokane and returning to Spo- 
kane, a distance of approximately thirty miles, 
then going from Spokane to Coeur d’Alene, there 
being inspected and found all right, assuming that 
the brakes were working perfectly on two trips 
and a half, and that the train left the station at 
Coeur d’Alene, traveled about a mile and a half 
at a rate of approximately thirty miles an hour, 
twenty-five or thirty miles an hour, would it be 
possible under those conditions, the brakes working 
perfectly all this time, would it be possible under 
those conditions, if it were thrown into an emer- 
gency, for the emergency to hold thirty or forty 
feet, and then release entirely and let the train 
shoot ahead for a distance of six hundred feet the 
same as though the brakes had not been put on? 

A. Not unless, as I stated before, the pipe con- 
nections under the car that I specified, were broken. 

Q. The pipe connections under the car? 
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A. Under each ear, yes, sir. 

Q@. They would all have to break at once, 
wouldn’t they? 

A. Yes, sir. If the one on the head car broke 
and the other two did not, the brakes on the other 
two cars would stop the train. 

@. Did you ever hear of a thing happening, 
and all of these pipes under each car breaking at 
once ? 

A. No, sir, I never did. 

@. Would it be practically possible for that to 
happen? 

A. No, sir. 

CROSS EXAMINATION. 

The brake is operated by venting what we know 
as brake pipe pressure. It relieves the pressure 
on what is known as the brake pipe, but there is 
stored under each car air for operation or for 
applying the brake on that car. This is compressed 
air, usually thirty pounds to the square inch 
gauge pressure, atmospheric pressure. Atmos- 
pheric pressure is not quite fifteen pounds. Gauge 
pressure does not show any pressure until you 
have exceeded the atmospheric pressure. We 
count fifteen absolute as nothing. When we speak 
of seventy pounds, or seventy-five pounds, that is 
gauge pressure, so much above the _ ordinary 
pressure. On the motor-car there is what we 
know as the compressor. It is really a pump, what 
we call an air pump; that is only on the motor-car. 
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It supplies the air for the auxiliary reservoir, and 
if the pump does not work, then there is no com- 
pressed air. The air in the auxiliary reservoir 
is what supplies the pressure used in the brake 
eylinder. It is the force used. The application 
of the brakes means turning that force loose 
against the wheel or against the brake. If the 
pump was out of order in the motor-car, it does 
not necessarily affect each one of the auxiliary res- 
ervoirs alike. If there is air already in the auxil- 
lary reservoirs and the pump stops, the pressure 
leaks down in the storage reservoir when this motor 
does not operate, and the compression applied to 
the brake would be applied automatically by reason 
of this leakage on account of the valve mechanism 
under each car being sensitive for that purpose. 
There is just as heavy an application of the brakes 
if the motor was not running and pumping as if 
it was. Since the application depends upon the 
pressure which is in the auxiliary reservoir. In 
the event that the reservoirs were filled wp and 
the pump was disabled for some reason, the brakes 
would leak on when the pressure would be down. 
That is why it is called an automatic brake. When 
I speak of the brake leaking off, I mean that if 
the packing leather in the brake evlinder is leak- 
ing, the brake could leak on and then leak off of 
that particular car. It would leak off slowly, but 
it could leak off if that packing leather was de- 
fective. The length of time it would take to leak 
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off would depend upon the extent of the defect. 
The packing is composed of specially treated 
leather, which is air tight. In ordinary service 
it will last anywhere from eighteen months to 
eight or ten years. Anyone who has mechanical 
ability and grasps the principles readily can un- 
derstand the air brake system, for the principle 
is simple. The idea is that you have to have vent 
pressure in the brake system in order to obtain 
pressure at the brake shoes. I examined Motor 
4 about ten minutes. I operated it standing, looked 
it over to see what kind of equipment was on it, 
went into the cab and operated it to see if the 
brakes would release and apply, and found it oper- 
ated properly. (One of the Westinghouse Com- 
pany’s instruction books was thereupon shown the 
witness and identified by him.) There is what we 
call a whistle reservoir on this which there is not 
on the other; otherwise, it is the same. This 
whistle reservoir is not usually used. The other 
differences are that the apparatus shown in this 
book is what we know as a combined apparatus, 
whereas on the car in question it is the detached, 
the only difference being that in the illustration 
the brake cylinder is connected directly to the 
auxiliary reservoir, but that in the car is not con- 
nected directly but by means of a pipe. The com- 
pressor is indicated by the letter ‘‘A.’’ It is oper- 
ated by means of an electric motor attached to the 
compressor by means of a gear. The power to 
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operate the motor comes from the trolley. It comes 
through a motor at each end of the car so that it 
can be placed at either end of the car, and then 
power comes through this wire, through a fuse 
box, and through what we call a generator, and 
when that generator is cut in the electricity goes 
through the motor and from the motor down to 
the generator so as to make a complete cireuit 
and turn the motor. After the air leaves the com- 
pressor, it goes to a main storage reservoir, and 
there is a pipe from the main reservoir which goes 
to the motorman’s brake valve, and with the motor- 
man’s brake valve in what we call the release posi- 
tion, the air is then free to go to what we call the 
brake pipe. The brake pipe is connected through- 
out the length of the train by these hose couplings, 
and under each coach there is what we eall a 
branch pipe from the brake pipe which leads over 
to what we call the triple valve. It is so named 
because it performs three functions, charges the 
auxiliary reservoir, supplies the brakes and re- 
leases it. The air from the pipe goes through this 
triple valve, through the auxiliary reservoir, past 
a very small opening which allows the pressure 
to pass in the auxiliary reservoir very slowly. 
Under certain conditions water might form in that 
reservoir, but it is very, very seldom. When it 
does, it comes from the auxiliary reservoir over 
into the brake cylinder, and when the brake is re- 
leased it is vented off. It is not cleaned out by 
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any other method because the only other way in 
which there is an opening to that auxiliary reser- 
voir is on top in this case. On the car in question 
there is a cock at the bottom for the purpose of 
bleeding the brake off, that is, releasing the brake 
by that means when it is desired. It is not put 
there for the purpose of cleaning out the reser- 
voir. It could serve that purpose. If there is any 
water in it it will drain through that cock. Dirt 
or dust never gets in there. The air from the pump 
goes through a strainer before it goes over to the 
auxiliary reservoir. There is a strainer in the 
pump to prevent the dirt getting in the compressed 
air. If dirt got in the compressed air, it would 
probably make the triple valve so it would not re- 
lease so readily as otherwise. If the triple valve 
Goes not release, the brake remains applied. If 
the compressor had not been working, there would 
nevertheless have been pressure in the auxiliary 
reservoir if there was pressure in there when the 
terminal test was made at Coeur d’Alene. If no 
terminal test was made at Coeur d’Alene it would 
be strictly up to the motorman for not knowing 
there was no air in the system. There is a possi- 
bility of there being absolutely no compressed air 
if there is no test made to indicate it, or if the 
brakes had not been used prior to the time it was 
desired to use it. If the reservoir was full and 
the motorman makes an application or two, and 
his pump is not working, it depletes the pressure 
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to the extent that he uses it. If there is no way 
to replace it, it is weaker than at the first applica- 
tion. The exhaustion of the air would depend 
upon the number of applications he makes. The 
reservoir is such size that when it is full you can 
make several applications and releases before it 
is entirely depleted. If when a motorman applies 
the brakes there is sufficient air to set them, they 
would not let loose again because the reservoir 
was exhausted. After the brakes are once set, the 
motorman must release them. They would not let 
loose just because the pressure was not working. 
I have known cases of individual cars where they 
have leaked off owing to the fact that I spoke of 
before, the packing leather being deficient. They 
leaked off gradually, but of course that affected 
only the one individual car the leak existed on. If 
the brakes were in perfect working condition, a 
motor car and two trailers full of people going at 
a speed of thirty miles an hour on a one per cent 
down grade, an application of the brakes in the 
emergenly would stop the train, in my opinion, in 
between 200 and 300 feet, not more than 300, and 
I doubt if less than 200. Five miles an hour varia- 
tion in speed would cause a variation of distance 
in the stop of the emergency between five and 
fifty feet. It is my opinion that at thirty-five miles 
an hour on a one per cent down grade, if the 
brakes had been in first class working condition, 
the three cars loaded with people would have 
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stopped within 300 feet after the application. The 
auxiliary reservoirs will not be recharged until the 
controller of the brake valve is placed in a release 
position. There could be no recharging of them 
until the valve handle is placed in release position. 
A recharging of that equipment would take about 
ten seconds. 

RE-DIRECT. 

A motorman can tell whether his pump is work- 
ing. He has a gauge in the cab which indicates 
whether he has the pressure. He can also hear 
the pump working. When the car is running he 
ean hear it. The motorman’s gauge is located in 
different places, but it is usually in front of him 
as he is facing his work. If he is facing his con- 
troller, he can tell whether he has got air pressure 
or whether his pump is working, and if it would 
not work, he would know it right away. That 
gauge will indicate whether he has pressure or 
not, and exactly what the pressure is. The pump 
is governed automatically. There is a governor 
which stops the pump when the predetermined 
pressure is reached and starts it when that 
pressure falls a certain amount. The pump auto- 
matically cuts off when the proper amount of 
pressure has been obtained in the storage reser- 
voir, and when the pressure in the storage reservoir 
has been reduced a certain amount it automatically 
cuts in the pressure, and the pump goes to work 
and restores the pressure which has been used. 


118 Campbell vs. 


(Testimony of Henry John Robinson) 

The gauge I spoke of is just an ordinary pressure 
gauge such as is used on steam boilers and the 
motorman can tell by glancing at it whether he 
has got air. He does not have to make a test to see 
whether he has air or know whether his pump is 
working. The only object in making the test would 
be to know whether the brakes are in operating 
condition. If the brakes operated when he came 
in and operated again when he set them so as to 
hold for thirty or forty feet, I know of only two 
things that would cause them then to release, 
breaking connections to the brake cylinder, that is, 
the auxiliary reservoir or the brake cylinder itself, 
or putting the brake valve in release condition. 
{1 mean by that breaking the connection to the 
cylinders in each car. The breaking of the auxil- 
lary reservoir or its connection with the brake 
eylinder on each particular car would affect that 
ear only. 

RE-CROSS EXAMINATION, 

You can break the pipe on the motor ear, break 
the storage pipe reservoir on the motor car and 
the brakes will apply on all of the cars. That is 
why it is termed automatic. They will vent the 
pressure in the storage reservoir, and that in turn 
being connected with the brake pipe pressure will 
vent the brake pipe pressure, which is all that is 
necessary to apply the brakes. They will not re- 
lease automatically because they are not designed 
to work that way. There was a device on this car 
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(Testimony of Henry John Robinson) 

called a generator. Whenever the predetermined 
amount of pressure in the storage reservoir is 
reached it automatically acts to shut down the 
compressor, and then that same device starts it 
up again when the pressure gets to a predeter- 
mined lower level. With this equipment, the 
storage reservoir pressure is supposed to be higher 
than the brake pipe pressure. I don’t know what 
the pressure is in this particular car, but under 
usual conditions the pressure should start when 
the storage reservoir pressure reaches eighty-five 
pounds, and then it should cut out when it reaches 
one hundred pounds, so that there should be less 
than eighty-five pounds pressure in the storage 
reservoir. Of course, any mechanical device may 
get out of order and fail to work, although the fact 
that that device is on all the motor cars in the 
United States and Canada at the present time is 
an indication that it is a very reliable device. If 
it got out of order it might fail to start the com- 
pressor. There is usually no difference between 
the adjustment of a brake on a loaded car and 
on an empty car. The difference is that on a 
loaded car the brake is not as effective as on an 
empty car, the difference in effectiveness depend- 
ing upon the load, the original weight of the ear, 
and the load in the car. There is no law of varia- 
tion there. So many conditions entering into it, 
there is really no law that will tell the difference 
except the percentage of breaking power. The 


120 Campbell vs. 


(Testimony of Henry John Robinson) 

way the per cent is figured out, that is, on a light 
ear, we figure the braking power should equal the 
weight on the wheels. Pounds pressure at the 
brake should equal the weight on the wheels and 
as the weight on the wheels increases and the per- 
centage of breaking power does not increase, it is 
easily to be seen that the braking per cent is less 
on a loaded car than it is on a light ear. 

RE-RE-DIRECT EXAMINATION. 

If the generator failed to work, the motorman 
could have seen it in his gauge. The gauge is put 
there for that purpose. If his air is not working 
all he has to do is to use his eyes and tell it. 

IN REBUTTAL. 
(Testimony of Edgar E. Campbell) 

Plaintiff went upon the stand and testified as 
follows: 

I didn’t see the car inspector Moffit in my eab 
at Coeur d’Alene before I started on the return 
trip to Spokane. 

Thereupon, both parties rested, and defendant 
requested the court to give to the jury the follow- 
ing instructions: 

“If you find from the evidence that the plaintiff 
left Coeur d’Alene and proceeded on his way to 
Spokane without receiving written orders from 
the train dispatcher fixing some point where he 
was to meet No. 20, he cannot recover. The fact 
that when he discovered the presence of No. 20 
upon the track and endeavored to apply the brake, 


Spokane & Inland Empire R. BR. Co. 121 


that the brake failed to work, if you find such to 
be the case, would not constitute actionable negli- 
gence on the part of the defendant. 

“Tf you find that before leaving Coeur d’Alene 
plaintiff received train order No. 93 reading as 
follows: 

‘Train Order No. 53. 
From Spokane 7-31-1909. 
To Motor 5 at C. D. Alene station. 

Motor 5 will run Spl C D Alene to Spokane meet 
special 4 east at Alan’ 
and left Coeur d’Alene after receiving and reading 
and knowing the contents of said order and pro- 
eeeded on his way to Spokane until he came in 
sight of No. 20, then I charge you to find for the 
defendant. 

“T charge you that if the plaintiff left Coeur 
d’Alene in violation of the orders which he had, 
recklessly, or wilfully, or with such gross negli- 
gence as would amount to recklessness or wilful- 
ness, that then and in that event the fact that the 
brakes did not work, if you find they did not, 
would be a wholly immaterial circumstance. Under 
those circumstances the plaintiff could not rely 
upon the brakes, and in that event your verdict 
should be for the defendant.’’ 

The court failed and refused to give such in- 
structions as requested by defendant, and he 
charged the jury as follows: 

“This is an action to recover damages for per- 
sonal injuries suffered by the plaintiff through 
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the alleged negligence of the defendant company. 
It is admitted in the pleadings that the defendant 
is a corporation organized and existing by virtue 
of the laws of this state, and on the 3lst day of 
July, 1909, was a common carrier of passengers 
in interstate commerce between the city of Spo- 
kane, in the state of Washington, and the town 
of Coeur d’Alene, in the state of Idaho. It is 
further admitted that on the 31st day of July, 
1909, the plaintiff was employed by the defendant 
as a motorman and had charge of and was oper- 
ating Special Number 5 from the town of Coeur 
d’Alene to the city of Spokane. It is further 
admitted by the plaintiff in his testimony that he 
had no right to leave Coeur d’Alene with his train 
on the occasion in question without written orders, 
and that the order of the conductor directing him 
to depart would not authorize him to do so. It 
is likewise admitted that the plaintiff had no right 
to depart from Coeur d’Alene until train Number 
20, with which he collided, arrived at that place 
unless he had written order for a meeting with 
Number 20 at some other point. 

The allegations of negligence are contained in 
the fourth and fifth paragraphs of the third 
amended complaint. The fourth paragraph avers 
that the agents, officers and employees of the de- 
fendant company ordered and directed the plaintiff 
to take his train Number 5 and to proceed from 
the town of Coeur d’Alene to the city of Spokane, 
and to meet train Number 20 at the town of Alan; 
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that when rounding a curve near the station of 
Gibbs, in the state of Idaho, which is a point be- 
tween Coeur d’Alene and the town of Alan, the 
plaintiff saw a train coming in the opposite di- 
rection on the same track, which the plaintiff is 
informed and believes was train Number 20. The 
fifth paragraph alleges that upon coming in view 
of train Number 20 the plaintiff used all due dil- 
gence to bring his motor upon train Number 5 to 
a stop; that he duly applied the air brakes upon 
the motor, but owing to the defective condition of 
the air brakes, which condition was wholly un- 
known to the plaintiff, the air brakes wholly failed 
and refused to act and the plaintiff’s said motor 
and train rushed forward at a tremendous rate 
of speed and collided with regular train Number 
20. The sixth paragraph avers that the collision 
or accident was directly chargeable to the wrong- 
ful and negligent acts of the plaintiff’s superiors 
in giving improper orders, and in their failure to 
furnish the plaintiff with a motor and train sup- 
plied with proper air brakes and in good working 
condition. 

These allegations of negligence contained in the 
third amended complaint are denied by the answer. 

At the outset I charge you as a matter of law 
that the collision between these two trains was the 
result of gross and almost criminal negligence on 
the part of some officer or agent of the defendant 
company, and if you find from a preponderance 
of the testimony, that is, from the greater weight 
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of the testimony, that the written orders delivered 
to the plaintiff directed him to take his train out 
of Coeur d’Alene city and to meet regular train 
Number 20 at Alan, such neghgence was not the 
negligence of the plaintiff, but of some officer or 
agent of the comapny, for whose acts the company 
is responsible, and your verdict will be for the 
plaintiff in such sum as you deem him entitled to 
without considering any other questions in the case. 
If, on the other hand, the plaintiff’s orders were 
those offered in evidence by the defendant and 
directed the plaintiff to meet Special Number 4 
east at Alan and not Regular Number 20 at that 
point, the negligence causing the collision was the 
negligence of the plantiff and will bar a recovery 
as to the charge of negligence based on the de- 
livery of improper orders. And if you find from 
the testimony that the plaintiff disobeyed the 
written orders delivered to him, and that such dis- 
obedience of orders was the direct and proximate 
eause of the injury to the plaintiff your verdict 
will be for the defendant. If, on the other hand, 
you find from a preponderance of the testimony 
that the air brakes on the car and train operated 
by the plaintiff were defective and out of repair 
at and immediately prior to the time of the col- 
lision, and that the defective condition of the air 
brakes was the direct and proximate cause of the 
collision, or contributed directly and proximately 
to the collision, and to the injury to the plaintiff, 
your verdict will be for the plaintiff. 
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I will define to you ‘‘proximate cause’’ in the 
language of the Supreme Court of the United 
States: 

‘The true rule is, that what is the proximate 
cause of an injury is ordinarily a question of fact 
for the jury. It is not a question of science or of 
legal knowledge. It is to be determined as a fact, 
in view of the circumstances of fact attending it. 
The primary cause may be the proximate cause of 
a disaster though it may operate through suc- 
cessive instruments as an article at the end of 
a chain may be moved by a force applied to the 
other end, that force being the proximate cause 
of the movement, or as in the oft cited case of the 
squib thrown in the market place. The question 
always is was there an unbroken connection be- 
tween the wrongful act and the injury, a con- 
tinuous operation? Did the facts constitute a con- 
tinuous operation? Did the facts constitute a 
continuous succession of events, so linked together 
as to make a natural whole, or was there some new 
and independent act intervening between the wrong 
and the injury? It is admitted that the rule is 
difficult of application. But it is generally held, 
that, in order to warrant a finding that negligence, 
or an act not amounting to wanton wrong, is the 
proximate cause of an injury, it must appear that 
the injury was the natural and probable conse- 
quence of the negligence or wrongful act and that 
it ought to have been foreseen in the light of the 
attending circumstances.”’ 
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What, then, was the proximate cause of this col- 
lision? Was it a disregard or disobedience of 
orders on the part of the plaintiff, if you find he 
disobeyed the orders given, or was it defective air 
brakes? You must determine this question from 
all the facts and circumstances given in evidence. 
You have a right to consider the fact that the air 
brakes worked properly at all times during the 
day up to the moment of the accident; the time 
that elapsed between the application of the brakes 
and the collision; the manner in which the brakes 
were applied and operated as disclosed by the 
testimony, and all the facts and crcumstances ap- 
pearing before you. And before you can return 
a verdict for the plaintiff based on the allegation 
that the brakes were defective and out of repair, 
you must be satisfied from a preponderance of the 
testimony not only that the brakes were in fact 
defective or out of repair, but that their defective 
condition was the direct or proximate cause of 
the collision, as I have defined that term to you. 
Your verdict cannot be based upon mere guess- 
work or speculation. You must be able to say from 
a consideration of all the testimony that the tes- 
timony tending to show that the brakes were de- 
fective or out of repair, and that such defect was 
the proximate cause of the injury, outweighs or 
preponderates over the testimony tending to show 
the opposite conclusion. 

I further instruct you that the fact that the 
conductor on the train may have been guilty of 
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negligence in permitting the train to pass the ‘‘Y’’ 
is immaterial in this case and gives no right of 
action to the plaintiff. So is the fact that the 
orders were not signed by the conductor or motor- 
man, and the fact that they were not delivered to 
the conductor directly by the train dispatcher. In 
other words, the material inquiry here is, what 
orders did the plaintiff in fact receive, and did he 
obey or disobey these orders. 

I further instruct you that you must not be in- 
fluenced by pity or compassion for any injury that 
the plaintiff has received, but you should judge 
of this case upon the evidence solely without any 
reference to other considerations. You will weigh 
the evidence in a calm, dispassionate, cool-headed 
manner and reach a conclusion from that, and 
from that alone. 

As I have already instructed you, the burden of 
proof is upon the plaintiff to establish the ma- 
terial allegations of the complaint by a prepon- 
derance of the testimony. If upon any issue the 
testimony preponderates in favor of the defendant, 
or is evenly balanced, it will be your duty to find 
such issue in favor of the defendant. On the other 
hand, if the testimony preponderates in favor of 
the plaintiff on the issues which I have submitted 
to you, your verdict will be for the plaintiff and 
you will proceed to fix the amount of his recovery. 

You, gentlemen of the jury, are the sole judges 
of the facts in this case, and of the credibility of 
the witnesses. Before arriving at your verdict 
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you will carefully consider and compare all the 
testimony. You will observe the demeanor of the 
witnesses upon the stand; their interest in the 
result of your verdict, if any such. interest is 
shown; their knowledge of the facts in relation 
to which they have testified; their opportunity 
for hearing, seeing or knowing those facts; the 
probability of the truth of their testimony; their 
bias or prejudice or the absence of either of these 
qualities; and all other facts and circumstances 
given in evidence or surrounding the witnesses at 
the trial. 

I further instruct you that if you find from the 
testimony that any witness has wilfully testified 
falsely to a material fact you are at liberty to dis- 
regard the testimony of that witness entirely ex- 
cept in so far as he or she may be corroborated 
by other credible testimony or by other known 
facts. 

I further instruct you that under the law a com- 
plaint 1s required to be verified either by the plain- 
tiff or by his agent under certain circumstances. _ 
If you find from the testimony that the plaintiff 
has wilfully sworn to some material fact which he 
knew to be untrue, or to something of which he 
had no knowledge or belief in regard to the con- 
tents of the complaint, you have a right to take 
that fact into consideration in determining the 
weight of his testimony. 

I further charge you, that if the plaintiff in 
his original complaint in this case has alleged any 
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material fact or facts contrary to which he has 
testified here, or omitted to allege any essential 
or material fact, which he has testified to on the 
trial, you may take that fact into consideration in 
passing upon his credibility and the weight of his 
testimony. 

If you find for the plaintiff it will be incumbent 
upon you to fix the amount of his recovery. This 
you cannot do in dollars or cents. The law from 
necessity leaves that question largely to your good 
sense and sober judgment. You will fully com- 
pensate him for any pain and suffering he has en- 
dured in the past by reason of this accident or 
injury, and for such pain and suffering as you find 
that he will endure in the future. You will com- 
pensate him for whatever loss he has sustained 
through the impairment of his earning capacity 
in the past and for such loss as he will sustain 
through the impairment of his earning capacity 
in the future. These several items will go to make 
up the amount of your verdict in the event you 
find for the plaintiff, which amount will be lim- 
ited by the prayer of the complaint. 

In addition to the general form of verdict, gen- 
tlemen of the jury, I submit to you three separate 
findings, one is: ‘‘Were the air brakes on Camp- 
bell’s train immediately before the collision insuf- 
ficient to enable Campbell to control the speed of 
the train?’’ You will answer that question Yes 
or No. 

The second is: ‘‘Did the plaintiff, Campbell, 


130 Campbell vs. 


receive, before leaving Coeur d’Alene, train order 
No. 53, reading as follows: ‘Train order No. 63, 
from Spokane, 7-31-1909. To motor 5 at C. D. 
Alene station. Motor 5 will run spl. C. D. Alene 
to Spokane, meet special 4 east at Alan.’ You 
will answer that question Yes or No. 

The next question is as follows: If you find that 
the plaintiff left Coeur d’Alene in violation of his 
orders, then answer this question, was that leaving 
in violation of his orders the proximate cause of 
the accident ?”’ 

To place the issues in this case before you in 
concrete form, gentlemen. The questions presented 
for your consideration are rather simple. One 
is, did the plaintiff take his train out of Coeur 
d’Alene city on that night in violation of the 
written orders given him by the conductor? If 
he did, he was guilty of negligence, and if that 
negligence was the direct and proximate cause of 
his injury he has no right of action here. The 
next question for your consideration will be this: 
Were the air brakes on this motor and train de- 
fective? If you find from a preponderance of 
the testimony that they were, the next question is, 
was such defect the direct and proximate cause 
of the injury to the plaintiff? If you are satisfied 
on both of these questions, or if you answer both 
of these questions in the affirmative, your verdict 
will be for the plaintiff, and it only remains to 
assess the amount of his recovery. The principal 
and vital question in the case is one of proximate 
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cause, aside from the two issues, as to whether or 
not the orders were disobeyed and whether or not 
the air brakes were defective. You may now retire. 

Gentlemen of the jury, some of you may not 
have sat on a jury in this court before. It re- 
quires the concurrence of all twelve of your mem- 
bers to return a verdict, either for the plaintiff or 
for the defendant. You may now retire.’’ 

And thereupon the defendant excepted to the 
portions of the charge given by the court and to 
the court’s refusal to charge as requested by the 
defendant as follows: 

Defendant excepts to that portion of the charge 
given to the jury in this cause which reads as 
follows: 

‘Tf on the other hand you find from a prepon- 
derance of the testimony that the air brakes of 
the car and train operated by the plaintiff were 
defective and out of repair at and immediately 
prior to the time of the collision and that the de- 
fective condition of the air brakes was the direct 
and proximate cause of the collision or contributed 
directly or approximately to the collision and to 
the injury of the plaintiff, your verdict will be 
for the plaintiff.’’ 

Defendant excepts to that portion of the charge 
which authorized the jury to inquire whether the 
proximate cause of the collision was the dis- 
obedience of orders by the plaintiff, or whether 
it was defective air brakes. 

Defendant excepts to that further portion of 
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the charge to the jury which submitted to the 
jury the question of whether the defective condi- 
tion of the air brakes, if they were found to be 
defective, or out of repair, was the direct or prox- 
imate cause of the collision, as the term was there- 
tofore defined to them. 

Defendant excepts to that portion of the charge 
which, after having stated that the one question 
presented to them was whether the plaintiff took 
his train out in violation of the written orders, 
then proceeds as follows: 

‘The next question for your consideration will 
be this: ‘Were the air brakes on this motor and 
train defective?’ If you find from a preponder- 
ance of the testimony that they were, the next 
question is: ‘Was such defect the direct and prox- 
imate cause of the injury to the plaintiff?’ If you 
are satisfied on both of these questions, or if you 
answer both of these questions in the affirmative, 
your verdict will be for the plaintiff and it only 
remains to assess the amount of his recovery.’’ 

Defendant excepts to the refusal of the court 
to give the following charge which was requested 
in writing by the defendant, to-wit: 

“‘T charge you that if the palintiff left Coeur 
d’Alene in vivlation of the orders which he had, 
recklessly or willfully or with such gross negli- 
gence as would amount to recklessness or willfull- 
ness, that then and in that event, the fact that the 
brakes did not work, if you find they did not, 
would be a wholly immaterial circumstance. 
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Under those circumstances the plaintiff could not 
rely on the brakes and in that event your verdict 
should be for the defendant.’’ 

Defendant excepts to the refusal of the court 
to give the following instruction which was re- 
quested by the defendant, to-wit: 

“Tf you find from the evidence that the plaintiff 
left Coeur d’Alene and proceeded on his way to 
Spokane without receiving written orders from 
the train dispatcher, fixing some point where he 
was to meet No. 20, he cannot recover. The fact 
that when he discovered the presence of No. 20 
upon the track and endeavored to apply the brake, 
that the brake failed to work, if you find such to 
be the case, would not constitute actionable negli- 
gence on the part of the defendant.’’ 

Defendant excepts to the refusal of the court to 
give the following instruction, which was requested 
by the defendant, to-wit: 

‘Tf you find that before leaving Coeur d’Alene 
plaintiff received train order No. 53 reading as 
follows: 

‘Train order No. 53. 

From Spokane 7-31-1909. 

To motor 5 at C. D. Alene Station 

Motor 5 will run Spl. C. D. Alene to Spokane 
meet special 4 east at Alan’ 
and left Coeur d’Alene after receiving and read- 
ing and knowing the contents of said order and 
proceeded on his way to Spokane until he came in 
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sight of No. 20, then I charge you to find for the 
defendant.”’ 

The above exceptions having been duly taken 
and noted in his minutes by the court, the jury 
retired to consider of their verdict, and thereafter 
returned into court with a verdict in plaintiff’s 
favor and awarding him damages in the amount 
of seventy-five hundred dollars. With such ver- 
dict in the plaintiff’s favor, the jury at the same 
time returned the interrogatories submitted to 
them by the court, with answers thereto as follows: 

‘‘Interrogatory No. 1. Were the air brakes on 
Campbell’s train immediately before the collision 
insufficient to enable Campbell to control the speed 
of the train? 

Answer to Interrogatory No. 1. Yes. 

Interrogatory No. 2. Did the plaintiff, Camp- 
bell, receive, before leaving Coeur d’Alene, train 
order No. 53, reading as follows: 

‘Train order No. 53, from Spokane, 7-31-1909. 
To motor 5 at C. D. Alene station. Motor 5 will 
run spl. C. D. Alene to Spokane, meet special 4 
east at Alan.’ 

Answer to Interrogatory No. 2. Yes. 

Interrogatory No. 3. If you find that the plain- 
tiff left Coeur d’Alene in violation of his orders, 
then answer this question, was that leaving in vio- 
lation of his orders the proximate cause of the 
accident ? 

Answer to Interrogatory No. 3. Yes.” 

Thereafter the defendant duly filed its motion 
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in writing herein for the entry of judgment in 
its favor upon the special findings of the jury, not- 
withstanding the general verdict in plaintift’s 
favor, which motion was as follows: 

‘Defendant moves the court to enter judgment 
in its favor herein, denying plaintiff relief and 
dismissing his action, notwithstanding the general 
verdict returned in his favor by the jury em- 
paneled in this cause, upon the ground and for the 
reason that the special verdicts or findings re- 
turned by the jury in answer to the interrogatories 
submitted to them by the court are inconsistent 
with the general verdict in plaintiff’s favor, and 
entitles defendant to judgment as herein moved.”’ 

Such motion was by the court denied and de- 
fendant excepted to such ruling, and its exception 
was allowed. 

Thereupon the defendant filed in court its peti- 
tion for a new trial, which petition was as follows: 

‘*Defendant prays the court to grant it a new 
trial in the above entitled action for the following 
causes: 

1. Insufficiency of the evidence to justify the 
verdict, such insufficiency consisting in the fol- 
lowing matters, to-wit: 

(a) The evidence showed and the jury have 
found that plaintiff was injured by reason of his 
violation of his orders in leaving Coeur d’Alene 
without having orders against regular train No. 20. 


(b) The evidence shows and the jury have 
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found that such violation of orders was the prox- 
imate cause of plaintiff’s injury. 

(c) The evidence shows that there was no de- 
fect or insufficiency in any particular in the brakes 
on plaintiff’s train. 

(d) ‘The evidence shows that though it be held 
there was some evidence that the brakes upon 
plaintiff’s train were defective or insufficient in 
any way, nevertheless such defect or insufficiency 
was not the proximate cause of plaintiff’s injury. 

2. That the verdict in plaintiff’s favor is 
against the weight of the evidence and should be 
set aside for that reason. 

3. The verdict in plaintiff’s favor is against 
the weight of the evidence and contrary to the 
special findings made by the jury. 

4. Errors in law occurring at the trial and ex- 
cepted to at the time by the defendant. The par- 
ticular errors relied upon are: 

(a) The admission of evidence relating to the 
failure of the brakes to work. 

(b) The giving of that portion of the charge 
to the jury which reads as follows: 

‘Tf on the other hand you find from a prepon- 
derance of the testimony that the air brakes of 
the car and train operated by the plaintiff were 
defective and out of repair at and immediately 
prior to the time of the collision and that the de- 
fective condition of the air brakes was a direct 
and proximate cause of the collision or contributed 
directly or approximately to the collision and to 
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the injury of the plaintiff, your verdict will be 
for the plaintiff.”’ 

(c) The giving of that portion of the charge 
which authorized the jury to inquire whether the 
proximate cause of the collision in which plaintiff 
was injured was the disobedience of orders by the 
plaintiff, or whether it was defective air brakes. 

(d) The giving of that further portion of the 
charge by which there was submitted to the Jury 
the question of whether the defective condition 
of the air brakes, if they were found to be de- 
fective or out of repair, was the direct or prox- 
imate cause of the collision as the term was 
theretofore defined to them. 

(e) The giving of that portion of the charge 
which, after having stated that the one question 
presented to them was whether the plaintiff took 
his train out in violation of the orders, then pro- 
ceeded as follows: 

‘“‘The next question for your consideration will 
be this: ‘Were the air brakes on this motor and 
train defective?’ If you find from a preponder- 
ance of the testimony that they were, the next 
question is: ‘Was such defect the direct and 
proximate cause of the injury to the plaintiff?’ 
If you are satisfied on both of these questions, or 
if you answer both of these questions in the affirma- 
tive, your verdict will be for the plaintiff and it 
only remains to assess the amount of his recovery.”’ 

(f) The refusal of the court to give the fol- 
lowing charge requested in writing by defendant, 
to-wit: 
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‘‘T charge you that if the plaintiff left Coeur 
de’Alene in violation of the orders which he had, 
recklessly or willfully or with such gross negli- 
gence as would amount to recklessness or will- 
fullness, that then and in that event, the fact 
that the brakes did not work, if you find they 
did not, would be a wholly immaterial circum- 
stance. Under those circumstances the plaintiff 
could not rely on the brakes, and in that event 
your verdict should be for the defendant.”’ 

(g) The refusal of the court to give the fol- 
lowing charge requested in writing by the de- 
fendant, to-wit: 

‘‘Tf you find from the evidence that the plain- 
tiff left Coeur d’Alene and proceeded on his way 
to Spokane without receiving written orders from 
the train dispatcher, fixing some point where he 
was to meet No. 20, he cannot recover. The fact 
that when he discovered the presence of No. 20 
upon the track and endeavored to apply the brake, 
that the brake failed to work, if you find such to 
be the case, would not constitute actionable negli- 
sencewon the parior sme detendani: 

(h) The refusal of the court to give the fol- 
lowing charge requested in writing by the de- 
fendant, to-wit: 

‘“‘Tf you find that before leaving Coeur d’Alene 
plaintiff received train order No. 53, reading as 
follows: 
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‘‘Train Order No. 53. 

From Spokane, 7-31-1909. 

To Motor 5 at C. D. Alene Station. 

Motor 5 will run Spl. C. D. Alene to Spokane 
meet special 4 Kast at Alan.”’ 
and left Coeur d’Alene after receiving and read- 
ing and knowing the contents of said order and 
proceeded on his way to Spokane until he came 
in sight of No. 20, then I charge you to find 
for the defendant.”’ 

The foregoing petition will be heard upon the 
pleadings and papers on file, and upon the minutes 
of the court.”’ 

Such petition was denied, to which ruling the 
defendant excepted, and its exception was al- 
lowed. Thereupon, on motion of plaintiff’s coun- 
sel, judgment was entered in plaintiff’s favor 
upon the general verdict in that behalf returned 
by the jury for damages against defendant in 
the amount of seventy-five hundred dollars. 

And now in furtherance of justice, and that 
right may be done, the defendant tenders and 
presents the foregoing as its bill of exceptions 
in this case to the action of the court, and prays 
that the same be settled, allowed, signed, and 
sealed by the Court, and made a part of the record 
in this case, and the same being in all respects 
regular and containing all material facts not al- 
ready a part of the record herein, and having 
been duly and timely served and filed, the same 
is accordingly settled, allowed, signed and sealed 
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by the court and made a part of the record in 
this case on this 1st day of December, 1913. 
(Signed ) FRANK H. RUDKIN, 
District Judge. 
Service of the within Bill of. Exceptions is 
hereby acknowledged the 18th day of November, 
1913. 
Endorsements: Bill of Exceptions 
(Signed ) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Received at the Clerk’s Office, November 19, 
1913, and filed in the U. S. District Court for 
the Eastern District of Washington, after being 
settled and allowed by the Court, December Ist, 
1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 
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In the District Court of the Umited States, for the 
Eastern District of Washington, Northern 


Division. 
EDGAR E. CAMPBELL, Plaintiff, 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, Defendant. 


ASSIGNMENTS OF ERROR. 

Comes now the above named defendant, Spo- 
kane & Inland Empire Railroad Company, and 
in connection with its Petition for Writ of Krror 
makes the following Assignments of Error which 
it avers were committed by the court in the trial 
of this cause and upon which it will rely in its 
prosecution of the Writ of Error in the above 
entitled cause to the United States Cireut Court 
of Appeals for the Ninth Circuit. 

First: The Court erred in denying defendant’s 
motion to enter judgment in its favor, denying the 
plaintiff all relief and dismissing his action not- 
withstanding the general verdict returned in 
plaintiff's favor by the jury herein, for the reason 
that the special findings returned by the jury in 
answer to the interrogatories submitted to them 
by the Court were inconsistent with the general 
verdict in plaintiff’s favor, and entitled defendant 
to judgement denying plaintiff’s relief and dis- 
missing the action. Such inconsistencies consisted 
in that (a) the special findings made by the jury 
show that at the time plaintiff was injured he 
was acting without the scope of his employment; 
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that he was acting in violation of defendant’s 
rules and violated the orders given him, and that 
he was in the commission of an unlawful act. 
(b) The special findings show that the sole and 
proximate cause of his injury was his violation 
of the rules and orders of the company, and 
his own unlawful act. (c) That the special find- 
ings show that plaintiff was not injured by reason 
of any breach of any duty which the defendant 
owed to him at the time he was injured. 

Second: The Court erred in charging the jury 
as follows: 

‘“‘Tf on the other hand you find from a prepond- 
erance of the testimony that the air brakes of 
the car and train operated by the plaintiff were 
defective and out of repair at and immediately 
prior to the time of the collision, and that the 
defective condition of the air brakes was a direct 
and proximate cause of the collision or contributed 
directly or approximately to the collision and to 
the injury of the plaintiff, your verdict will be 
for the plaintiff.”’ 

Third: The Court erred in giving that por- 
tion of the charge to the jury which authorized 
the jury to inquire whether the proximate cause 
of the collision, out of which grew this action, 
was the disobedience of orders by the plaintiff or 
defective air brakes. 

Fourth: The Court erred in giving that por- 
tion of the charge to the jury whereby there 
was submitted to the jury the question of whether 
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the defective condition of the air brakes, if they 
were found to be defective or out of repair, was 
the direct or proximate cause of the collision. 

Fifth: The Court erred in giving that por- 
tion of the charge to the jury whereby the jury 
were charged as follows: 

‘“‘The next question for your consideration will 
be this: Were the air brakes on this motor and 
train defective? If you find from a preponder- 
ance of the testimony that they were, the next 
question is: Was such defect the direct and prox- 
imate cause of the injury to the plaintiff? If you 
are satisfied on both of these questions, or if you 
answer both of these questions in the affirmative, 
your verdict will be for the plaintiff, and it only 
remains to assess the amount of his recovery.’’ 

Sixth: The Court erred in refusing the give 
the jury the following charge requested in writing 
by the defendant, to-wit: 

‘‘{ charge you that if the plaintiff left Coeur 
d’Alene in violation of the orders which he had 
recklessly or willfully or with such gross negli- 
gence as would amount to recklessness or willfull- 
ness, that then and in that event, the fact that 
the brakes did not work, if you find they did 
not, would be a wholly immaterial circumstance. 
Under those circumstances the plaintiff could not 
rely on the brakes, and in that event your verdict 
should be for the defendant.”’ 

Seventh: The Court erred in refusing to 
charge the jury as requested by the defendant, 
as follows, to-wit: 


144 Campbell vs. 


‘If you find from the evidence that the plain- 
tiff left Coeur d’Alene and proceeded on his way 
to Spokane without receiving written orders from 
the train dispatcher, fixing some point where he 
was to meet No. 20, he cannot recover. The fact 
that when he discovered the presence of No. 20 
upon the track and endeavored to apply the brake, 
that the brake failed to work, if you find such 
to be the case, would not constitute actionable 
negligence on the part of the defendant.”’ 

Eighth: The Court erred in refusing to charge 
the jury as requested by the defendant in writing, 
as follows, to-wit: 

‘“‘Tf you find that before leaving Coeur d’Alene 
plaintiff received train order No. 53, reading as 
follows: | 

“Train Order No. 53. 

From Spokane, 7-31-1909. 

To Motor 5 at C. D. Alene Station. 

Motor 5 will run Spl. C. D. Alene to Spokane 
meet Special 4 East at Alan.’’ 
and left Coeur d’Alene after receiving and read- 
ing and knowing the contents of said order, and 
proceeded on his way to Spokane until he came 
in sight of No. 20, then I charge you to find for 
the defendant.”’ 

Ninth: The Court erred in denying the de- 
fendant’s Petition for a New Trial because of 
the errors hereinabove referred to and set forth, 
and also because (a) the evidence showed and the 
jury found that plaintiff was without the scope 
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of his employment at the time he was injured, 
and that the defendant failed in no duty which 
it owed him while he was so acting without the 
scope of his employment. (b) The evidence 
showed and the jury found that plaintiff’s viola- 
tion of his orders was the proximate cause of 
his injury. (e) The evidence showed that at 
the time of his injury plaintiff was acting in vio- 
lation of the rules and orders of defendant, was 
in the commission of an unlawful act, and was 
without the scope of his employment. (d) The 
evidence showed no defect or insufficiency in any 
particular in the brakes on plaintiff’s train due 
to the defendant’s negligence. (e) Conceding 
that the evidence showed some defect or insuffi- 
ciency in the brakes on plaintiff’s train, notwith- 
standing, the evidence showed that such defect 
or insufficiency was not the proximate cause of 
plaintiff’s injury. (f) The verdict returned by 
the jury in plaintiff’s favor was inconsistent with 
and contrary to the special findings made by the 
Jury in response to the interrogatories submitted 
by the Court. 

Tenth: The Court erred in rendering judg- 
ment against the defendant. 

WHEREFORE, defendant prays that the afore- 
said errors be corrected and the judgment of the 
District Court reversed, and that said Court be 
directed to set aside the judgment heretofore en- 
tered in plaintiff’s favor, and enter judgment in 
defendant’s favor, dismissing the action, or if it 
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be deemed that such relief is not grantable, that 
the cause be remanded for a new trial. 
(Signed) GRAVES, KIZER & GRAVES. 
Attornevs for Defendant. 
Endorsements: Service of the within Assign- 
ments of Error is hereby acknowledged this 18th 
day of December, 1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Assignments of Error. 
Filed in the U. S. District Court for the Eastern 
District of Washington, December 17, 1913. 
W. H. HARE, Clerk. 
By 8S. M. RUSSELL, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 


Division. 
EDGAR E. CAMPBELL, Plaintiff, 
VS. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, Defendant. 


PETITION FOR WRIT OF ERROR. 
To the Honorable Judges of the United States 
Cireuit Court of Appeals, Ninth Judicial Circuit: 
Comes now the above named defendant Spokane 
& Inland Empire Railroad Company, by its attor- 
neys, and complains that in the record and pro- 
ceedings had in this cause and in the order of 
the Court denying defendant’s motion for judg- 
ment in its favor, and in entering judgment in 
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plaintiff’s favor, and in all the matters and things 
complained of in the Assignments of Error filed 
herein in aid of this petition for a writ of error, 
manifest error appears, to the wrong and injury 
of this defendant. Your petitioner presents here- 
with Assignments of error wherein are set forth 
the errors alleged to have been committed by the 
District Court in the trial of this cause, and of 
which it will complain in the prosecution of a writ 
of error. 

WHEREFORH, defendant prays for the allow- 
ance of a Writ of Error to the said District Court 
and for an order fixing the amount of the bond 
to be given thereon, and for such other orders 
and processes aS may cause the same to be cor- 
rected by the Unite States Circuit Court of Ap- 
pels for the Ninth Judicial Circuit. 

Dated this 17th day of December, 1913. 

(Signed) GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 

Endorsements: Service of the within Petition 
for a Writ of Error is hereby acknowledged this 
18th day of December, 1913. 

(Signed ) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

Petition for Writ of Error. 

Filed in the U. 8. District Court for the Eastern 
District of Washington, this 17th day of Decem- 
ber, 1913. 

W. H. HARE, Clerk. 
By 8S. M. RUSSELL, Deputy. 
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In the District Court of the Umited States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 


Plaintiff, 
US. 


SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


ORDER ALLOWING WRIT OF ERROR. 


The defendant Spokane & Inland Empire Rail- 
road Company, having this day filed its petition 
for a writ of error from the judgment heretofore 
entered herein against it to the United States Cir- 
cuit Court of Appeals in and for the Ninth Judi- 
cial Circuit, together with an Assignment of Errors 
specifying the matters of which complaint 1s made 
and of which it will complain, all within due 
time, and also praying that an order be made fix- 
ing the amount of security which the defendant 
shall give and furnish upon said Writ of Error. 

NOW, THEREFORE, it is ordered that a 
Writ of Error be and hereby is allowed for the 
purpose of review in the United States Circuit 
Court of Appeals for the Ninth Judicial Cireuit 
of the judgment heretofore entered herein, and 
of all proceedings in said cause, and that the 
amount of bond on said Writ of Error be and 
hereby is fixed at Ten Thousand Dollars, which 
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bond when approved by the Court shall operate 
as a supersedeas and stay all proceedings herein. 
Dated this 17th day of December, 1913. 
(Signed ) FRANK H. RUDKIN, 
Judge. 
Endorsements: Service of the within order is 
hereby acknowledged this 18th day of December, 
1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Order Allowing Writ of Error. 
Filed in the U. S. District Court for the East- 
ern District of Washington, December 17, 1913. 
W. H. HARE, Clerk. 
By S. M. RUSSELL, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 


oe Plaintiff, 


SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


WRIT OF ERROR. 
(Lodged Copy.) 
UNITED STATES OF AMERICA. sss. 
The President of the United States to the Honor- 
able, the Judge of the District Court of the United 
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States for the Eastern District of Washington, 
Northern Division, Greeting: 

Because in the record and proceedings as also 
in the rendition of the judgment of a plea which 
is in the said District Court before you, or some 
of you, between Spokane & Inland Empire Rail- 
road Company, Plaintiff in Error, and Edgar E. 
Campbell, Defendant in Error, manifest errors 
have happened to the great wrong and injury of 
the Spokane & Inland Empire Railroad Company, 
as by its complaint appears, we being willing 
that error, if any hath been, should be duly cor- 
rected, and full and complete justice done to the 
parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under 
your seal and distinctly and openly, you send the 
record and proceedings aforesaid, with all things 
concerning the same, the United States Circuit 
Court of Appeals for the Ninth Circuit, together 
with this writ, so that you have the same at the 
City of San Francisco, in the State of California, 
on the 17th day of January next, in the said Cir- 
cuit Court of Appeals to be then and there held, 
that the record and proceedings aforesaid being 
inspected, the said Circuit Court of Appeals may 
cause further to be done therein to correct that 
error what of right and according to the laws 
and customs of the United States should be done. 

WITNESS the HONORABLE EDWARD D. 
WHITE, Chief Justice of the United States, the 
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18th day of December, in the year of our Lord 
One Thousand Nine Hundred and Thirteen. 
(Signed ) W. H. HARE, 
Clerk of the District Court of the United 
(Seal.) States for the Eastern District of Wash- 
ington, Northern Division. 
The foregoing writ is hereby approved, this 18th 
dav of December, 1913. 
(Signed) FRANK H. RUDKIN, 
Judge. 
Endorsements: Service of the within Writ of 
Error is hereby acknowledged this 18th day of 
December, 1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Writ of Error (Lodged Copy). 
Filed in the U. S. District Court for the Eastern 
District of Washington, December 18, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 
Plaintiff, 
Use 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 
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BOND ON WRIT OF ERROR. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Spokane & Inland Empire Railroad Com- 
pany, as principal, and American Surety Company 
of New York, a corporation duly authorized under 
the laws of the State of Washington and of the 
United States to become surety on bonds in such 
cases, as surety, are held and firmly bound unto 
Edgar E. Campbell in the sum of Ten Thousand 
($10,000) Dollars, to be paid to him, and for the 
payment of which sum well and truly to be made 
we bind ourselves, and each of us, and each of 
our successors and assigns, jointly and severally, 
firmly by these presents. 

Sealed with our hands and dated this 18th day 
of December, 1913. 

The condition of the foregoing bond is such 
that 

WHEREAS in the District Court of the United 
States in and for the Eastern District of Wash- 
ington, Northern Division, in an action pending in 
said Court between Edgar E. Campbell, as plain- 
tiff, and the Spokane & Inland Empire Railroad 
Company, as defendant, a judgment was entered 
in favor of plaintiff and against said defendant 
awarding plaintiff a recovery of Seven Thousand 
Five Hundred ($7,500) Dollars, and his costs, and 

WHEREAS, the above named defendant has 
obtained from said Court a Writ of Error to re- 
view said judgment, and a citation directed to 
the above named plaintiff citing and admonishing 
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him to appear in the United States Circuit Court 
of Appeals for the Ninth Circuit to be holden at 
San Francisco, in the State of California, for 
the purpose of having said judgment reviewed 
and error alleged to have occurred therein to be 
corrected. 

NOW, THEREFORE, the condition of this 
obligation is such that if the said Spokane & In- 
land Empire Railroad Company shall prosecute 
its said writ to effect, and answer all damages 
and costs, if it shall fail to make good its plea, 
then this obligation shall be void; otherwise, the 
same shall be and remain in full force and effect. 

Dated this 18th day of December, 1913. 


SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
By GRAVES, KIZER & GRAVES, 
Its Attorneys. 
AMERICAN SURETY COMPANY OF NEW 
YORK, 
Attest: 
By FRANK C. PAINH, 
Resident Vice-President. 
B. H. KIZER, 
Resident Secretary. 
The foregoing bond approved this 18th day of 
December, 1913. 
FRANK H. RUDKIN, 
Judge. 
Endorsements: Service of the within Bond 1s 
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hereby acknowledged this 18th day of December, 
1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Bond on Writ of Error. 
Filed in the U. S. District Court for the Eastern 
District of Washington, December 18, 19138. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 


Plaintiff, 
vs. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 
CITATION. 


(Lodged Copy.) . 
UNITED STATES OF AMERICA. ss. 

The President of the United States of America, 
to Edgar E. Campbell, plaintiff, and to Belden & 
Losey, your attorneys. Greeting: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of 
Appeals for the Ninth Circuit, to be held at the 
City of San Francisco, in the State of California, 
within thirty days from the date of this writ, 
pursuant to a writ of error filed in the Clerk’s Office 
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of the District Court of the United States, for 
the Eastern District of Washington, Northern 
Division, wherein Spokane & Inland Empire Rail- 
road Company is plaintiff in error, and you are 
the defendant in error, to show cause, if any there 
be, why the judgment and other proceedings had 
in said cause in said Writ of Error mentioned 
should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

WITNESS the HONORABLE EDWARD D. 
WHITE, Chief Justice of the Supreme Court of 
the United States, this 16th day of December, 
1918, and of the independence of the United 
States, the 137th. 


Attest : 
(Signed ) FRANK H. RUDKIN, 
(Seal.) United States District Judge. 
(Signed) W. H. HARE, 


Clerk. 

Endorsements: Service of the within Citation is 
hereby acknowledged this 18th day of December, 
HONS. 

(Signed ) BELDEN & LOSEY, 
Attorneys for Plaintiff. 

Citation (Lodged Copy). 

Filed in the U. S. District Court for the Eastern 
District of Washington, December 18, 1913. 

W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern 
Division. 

EDGAR E. CAMPBELL, 


Plaintiff, 
Us. 


SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, 
Defendant. 


PRAECIPE FOR TRANSCRIPT OF RECORD. 


To the Clerk of the District Court of the 
United States, for the Eastern District of Wash- 
ington, Northern Division: 

You will please prepare transcript of the com- 
plete record in the above entitled case to be filed 
in the office of the Clerk of the United States 
Circuit Court of Appeals for the Ninth Judicial 
Circuit under a writ of error to be perfected to 
said Court, and include in said transcript the full 
proceedings, pleadings, papers, records, and files, 
to-wit : 

Third Amended Complaint. 

Answer to Third Amended Complaint 

Reply. 

Verdict. 

Special Findings Made by the Jury. 

Defendant’s Motion for Judgment Notwith- 
standing the Verdict. 
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Order Denying Defendant’s Motion for J udg- 
ment Notwithstanding the Verdict. 

Opinion Denying Defendant’s Motion for Judg- 
ment Notwithstanding the Verdict. 

Defendant’s Petition for a New Trial. 

Opinion Denying Defendant’s Petition for a New 
Trial. 

Order Denying Defendant’s Petition for a New 
Trial. 

Judgment. 

Stipulation Extending Time to File a Bill of 
Exceptions. 

Bill of Exceptions. 

Assignment of Errors. 

Petition for Writ of Error. 

Order Allowing Writ of Error. 

Writ of Error. 

Citation. 

Copy of Bond on Writ of Error. 

Praecipe. 

Also anyand all other record entries, pleadings, pro- 
ceedings, papers and files necessary or proper to make 
a complete record upon said Writ of Error in said 
cause, transcript to be prepared as required by 
law and the rules of this Court, and the rules of 
the United States Circuit Court of Appeals for 
the Ninth Judicial Circuit. 

(Signed) GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 
Endorsements: Service of the within Praecipe 
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is hereby acknowledged this 18th day of Decem- 
ber, 1913. 
(Signed) BELDEN & LOSEY, 
Attorneys for Plaintiff. 
Praecipe for Transcript of Record. 
Filed in the U. S. District Court for the Kastern 
District of Washington, December 18, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, Eastern 
District of Washington, Northern Division. 
No. 1271. 

CLERK’S CERTIFICATE TO TRANSCRIPT 
OF THE RECORD. 


EDGAR E. CAMPBELL, 
Plaintcff. 
US. 
SPOKANE & INLAND EMPIRE RAILROAD 
COMPANY, a Corporation, 
Defendant. 
UNITED STATES OF AMERICA, 
Eastern District of Washington. a 
I, W. H. Hare, Clerk of the District Court of 
the United States for the Eastern Distrct of Wash- 
ington, do hereby certify that the foregoing pages 
numbered from No. 1 to No. 158, inclusive, con- 
stitute and are a true, complete and correct copy 
of the record, pleadings, testimony and all pro- 
ceedings had in said action as called for by the 
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defendant and plaintiff in error in its praecipe for 
a transcript of the record herein, as the same re- 
main on file and of record in said District Court, 
and that the same which I transmit constitute my 
return to the Writ of Error lodged and filed in 
my office on the 18th day of December, 1913. 

I further certify that I hereto attach and here- 
with transmit the original Writ of Error and the 
original Citation issued in this cause. 

I further certify that the cost of preparing, 
certifying and printing the foregoing transcript 
is the sum of $160.90 and that the said sum 
has been paid to me by Messrs. Graves, Kizer & 
Graves, attorneys for defendant and plaintiff in 
error. 

IN WITNESS WHEREOFP, I have hereunto 
set my hand and affixed the seal of said District 
Court at the City of Spokane, in said Hastern 
District of Washington, Northern Division, in the 
Ninth Judicial Circuit, this 29th day of Decem- 
ber, 1913, and the Independence of the United 
States of America, the One Hundred and Thirty- 
eighth. 

(Signed) W. H. HARE, 
Clerk, U. 8S. District Court for the East- 
ern District of Washington. 
(Seal.) 


IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


SPOKANE & INLAND EMPIRE 
RAILROAD COMPANY, a Corpor- 


ation, Plaintiff in Error, 
vs. 


EDGAR E. CAMPBELL, 


Defendant in Error. 


Error to the District Court of the United States for 
the Eastern District of Washington 


BRIEF FOR PLAINTIFF IN ERROR 


Note—Deeming it more convenient for court 
and counsel alike, the parties hereto will be re- 
ferred to throughout this brief by their trial court 
designations; the defendant in error as plaintiff 


and the plaintiff in error as defendant. 


STATEMENT OF THE CASE. 


The defendant owns and operates an electric 
railway line extending from the city of Spokane, 
Washington, to the town of Coeur d’Alene, Idaho. 
In the latter part of the month of July, 1909, a 
land registration was in progress at Coeur d’Alene, 
the Government receiving there registrations for 
drawings for the allotment of an Indian Reser- 
vation near Coeur d’Alene. This drew an immense 
throng of people from all over the United States, 
who came in the first instance to Spokane and then 
went to Coeur d’Alene, the greater number of them 
over defendant’s road, to register. In consequence 
of this rush the defendant was required to put in 
operation a number of special trains. On the 
afternoon of July 31, 1909, one of its special trains 
left Coeur d’Alene for Spokane and ran about a 
mile and a half when it collided with one of its 
regular trains which was approaching Coeur 
d’Alene from Spokane. Eighteen persons were 
killed in the wreck and a great number were 1in- 
jured. Plaintiff, who was the motorman on the 
wrecked train, was among the injured, and brought 
this action to recover damages for the injuries sus- 
tained by him. For cause of action he alleged that 
the defendant was a carrier of interstate commerce 


between Spokane, Washington, and Coeur d’Alene, 


3 


Idaho, and that while acting as motorman on one 
of its special trains running from Coeur d’Alene 
to Spokane, improper runnng orders were given 
him directing him to take his train and run from 
Coeur d’Alene to Spokane, meeting and passing 
regular train No. 20 at the station of Alan; that 
when nearing the station of Gibbs, a point between 
Coeur d’Alene and Alan, he came in collision with 
regular train No. 20; that after he saw No. 20 
he could have brought his train to a stop but for 
the defective condition of the air brakes, whereby 
they failed to act, and that the collision was caused 
by the improper running orders and the furnish- 
ing him a train with defective air brakes. The 
defendant answered admitting that it was an in- 
terstate carrier and that on July 31, 1909, plaintiff 
was in its employ as motorman, and that the train 
he was running came in collision with No. 20, but 
denied the giving of improper orders and _ the 
failure to furnish proper air brakes. It affirma- 
tively pleaded that the regular trains on its road 
were operated according to a time table and the 
rules and regulations of the company, and that 
special trains were run over its road in accord- 
ance with such rules and regulations and wnder 
telegraphic orders given by train dispatchers to 
the train operators; that at the time of the colli- 
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sion plaintiff was acting as motorman of a special 
train referred to and described in defendant’s 
orders as Motor 5; that under the rules and regu- 
lations of the company such special train had no 
rights against the regular trains operating under 
a time table, and was obliged to keep out of the 
way of such regular trains, and that plaintiff had 
no right to go out on the road when a regular 
train was due unless telegraphic orders were given 
by the dispatcher to do so; that on the day of 
the collision plaintiff was in charge as motorman 
of the special train referred to as Motor 5 and 
was ready to start upon a run to Spokane as soon 
as one of defendant’s regular trains, referred to 
in its time tables and orders as No. 20, should 
arrive; that No. 20 was due and the special train 
had no right to leave Coeur d’Alene until No. 20 
arrived unless it had telegraphic orders to do so 
from the dispatcher in Spokane; that plaintiff re- 
ceived orders from the dispatcher to meet another 
special train at Alan, and was directed to run down 
to the further end of the Coeur d’Alene yards and 
wait there until No. 20 should arrive; that plain- 
tiff started his train, but instead of stopping in the 
yards went out on the main line and came in col- 
lision with No. 20; that in the wreck eighteen per- 


sons were killed and a great number injured, and 
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in settlement of the damage claims defendant had 
been compelled to pay out $345,000; that the wreck 
was caused solely and entirely by plaintiff’s dis- 
obedience to his orders and inattention to his sur- 
roundings. To this affirmative matter the plaintiff 
replied, in substance denying that the orders he 
received before leaving Coeur d’Alene were to meet 
a special train at Alan, and reaffirming that the 
orders he received were to meet No. 20 there. 


The cause was tried to a jury, the trial judge 
submitting to the jury the two issues upon which 
plaintiff based his right to recover, viz., the giving 
of improper orders and the failure to equip plain- 
tiff’s train with sufficient air brakes. He also sub- 
mitted three interrogatories to the jury, requiring 
them to find specially thereupon. The jury re- 
turned a general verdict in plaintiff’s favor for 
$7500.00 damages and answered the interrogatories 
as follows: 

‘Were the air brakes on Campbell’s train 
immediately before the collision insufficient 


to enable Campbell to control the speed of the 
train ?”’ 


Answer: ‘‘Yes.’”’ 


‘Tid the plaintiff, Campbell, receive, before 
leaving Coeur d’Alene, train order No. 53 
reading as follows: ‘Train order No. 53, from 
Spokane, 7-31-1909. To motor 5 at C. D. 
Alene station. Motor 5 will run Spl. C. D. 
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Alene to Spokane, meet special 4 east at 
Alan.’ ”’ 
Answer: ‘‘Yes.”’ 


“Tf you find that the plaintiff left Coeur 
d’Alene in violation of his orders, then answer 
this question: Was that leaving in violation 
of his orders the proximate cause of the acci- 
dent ?”’ 


Answer: °* Yes.” 


The defendant moved for judgment non obstante 
veredicto on the special findings Its motion was 
denied and it thereupon prayed a new trial. This 
too was denied, and judgment was entered upon 
the verdict, from which defendant has sued out 


A Writ OL error. 


The questions which will be presented upon the 
writ are: That there was error in denying de- 
fendant’s motion for judgment non obstante be- 
cause it was established by the special findings of 
the jury (1) that plaintiff was not acting within 
the scope of his employment when he was injured, 
and defendant owed him no duty beyond that 
which it would owe to any other person on its 
tracks; (2) that the proximate cause of plaintiff’s 
injury was his disobedience of orders and, conse- 
quently, his own wrong, and (8), that the cars 
which plaintiff was operating at the time of the 


injury were not required to be equipped with air 
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brakes by the Safety Appliance Act, and defend- 
ant’s duty with respect to its equipment with 
brakes was to exercise ordinary care, which it did. 
Error in denying a new trial will be based upon 
the grounds heretofore indicated and upon the 
further ground that there was error in submitting 
the question of whether the air brakes on defend- 
ant’s cars were defective because there was no 
evidence of anv defect in the brakes which was 
due to defendant’s negligence; because the evi- 
dence shows that defendant owed plaintiff only 
ordinary care in the equipment of the train with 
air brakes, and its duty in that behalf was dis- 
charged. 


SPECIFICATION OF ERRORS RELIED 
UPON. 


There was error: 


First. In denying defendant’s motion for judg- 
ment upon the special findings of the jury, not- 
withstanding the general verdict in plaintiff’s 


favor. 


Second. In charging the jury as follows: 


“Tf on the other hand you find from a pre- 
ponderance of the testimony that the air 
brakes of the car and train operated by the 
plaintiff were defective and out of repair at 
and immediately prior to the time of the col- 
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lision and that the defective condition of the 
air brakes was a direct and proximate cause 
of the collision or contributed directly or ap- 
proximately to the collision and to the injury 
of the plaintiff. vour verdict will be for the 
plaintiff.’’ 


Third. In submitting to the jury the question 
of whether the air brakes on plaintiff’s train were 


defective or insufficient. 


Fourth. In charging the jury as follows, di- 
rectly after stating to them that the question for 
their consideration was whether plaintiff took his 


train out in violation of his wrtiten orders. vtz.: 


‘“The next question for your consideration 
will be this: ‘Were the air brakes on this 
motor and train defective?’ If vou find from 
a preponderance of the testimony that ther 
were, the next question is: ‘Was such defect 
the direct and proximate cause of the injury 
to the plaintiff?’ If vou are satisfied on both 
of these questions, or if vou answer both of 
these questions in the affirmative. rour verdict 
will be for the plaintiff and it only remains 
to assess the amount of his recovery.’’ 


Fifth. In refusing to give the following charge. 
requested by defendant: 


‘*T charge you that if the plaintiff left Coeur 
d’Alene in violation of the orders which he 
had. recklessly or willfully. or with such gross 
negligence as would amount to recklessness or 
willfulness. that then and in that event, the 
fact that the brakes did not work, if you find 
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they did not, would be a wholly immaterial 
circumstance. Under those circumstances the 
plaintiff could not rely on the brakes and in 
that event vour verdict should be for the de- 
fendant.”’ 


Sixth. In refusing to charge as requested by 


defendant as follows: 


‘“‘TIf vou find from the evidence that the 
plaintiff left Coeur d’Alene and proceeded on 
his way to Spokane without receiving written 
orders from the train dispatcher, fixing some 
point where he was to meet No. 20, he cannot 
recover. The fact that when he discovered 
the presence of No. 20 upon the track and 
endeavored to apply the brake, that the brake 
failed to work, if vou find such to be the case, 
would not constitute actionable negligence on 
the part of the defendant.”’ 


Seventh. In refusing to charge as requested by 
the defendant, as follows: 


‘Tf you find that before leaving Coeur 
d’Alene plaintiff received train order No. 53 
reading as follows: ‘Train Order No. 33. 
From Spokane, 7-31-1909. To Motor 5 at C. 
D. Alene Station. Motor 5 will run Spl. C. D. 
Alene to Spokane, meet Special 4 East at 
Alan,’ and left Coeur d’Alene after receiving 
and reading and knowing the contents of said 
order and proceeded on his way to Spokane 
until he came in sight of No. 20, then I charge 
vou to find for the defendant.”’ 


Eighth. In entering judgment in _ plaintiff’s 


favor. 
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ARGUMENT. 
I. 


Error in Denying Defendant’s Motion for Judg- 
ment on the Jury’s Special Findings. 


The statutes of Washington relating to special 
findings by a jury and the effect of the incon- 
sistency of such findings with a general verdict 
provide as follows: 


‘‘In every action for the recovery of money 
only, or specific real property, the jury, in 
their discretion, may render a general or spe- 
cial verdict. In all other cases, the court. may 
direct the jury to find a special verdict in 
writing upon all or any of the issues, and in 
all cases may instruct them, if they render a 
general verdict, to find upon particular ques- 
tions of fact to be stated in writing and may 
direct a written finding thereon. The special 
verdict or finding shall be filed with the clerk 
and entered in the minutes. * * * When 
a special finding of facts shall be inconsistent 
with the general verdict, the former shall con- 
trol the latter, and the court shall give judg- 
ment accordingly.’’ 

Rem. & Bal. Ann. Code, §§364-365. 


Under these sections, the Supreme Court of the 
state has held that it may examine the evidence 
for the purpose of determining whether it supports 
special findings or general verdict, and reject either 
or both if it finds it or them unsupported. 


Muehlman vs. Railway Co., 58 Wash., 327. 
Scarpel vs. Water Power Co., 63 Wash., 18. 


gl 


Also it will examine the evidence for the purpose 
of determining what issues were submitted, the 
materiality of the special findings made, whether 
there was indeed conflict between them and the 


general verdict, etc., ete. 


Willey vs. Morrow, 1 W. T., 474. , 
Mitchell vs. Matheson, 23 Wash., 723. 
Mercier vs. Ins. Co., 24 Wash., 147. 
Hobert us. Seattle, 32 Wash., 331. 

Abby vs. Wood, 48 Wash., 379. 
Crowley vs. Railway Co., 46 Wash., 85. 
Perry vs. Centralia, 50 Wash., 670. 
Boucher vs. Railway Co., 50 Wash., 627. 
Sudden vs. Morse, 55 Wash., 372. 
O’Brien vs. Casualty Co., 58 Wash., 477. 
Evans vs. Railway Co., 58 Wash., 484. 
Minor vs. Stevens, 65 Wash., 428. 


The statement of the foreman of a jury, made 
in the presence of the jury before their dismissal, 
as to what was intended by their answers to spe- 
cial interrogatories submitted to them, may be con- 
sidered in determining whether special findings are 
inconsistent with the general verdict. 

Cameron vs. Lumber Co., 68 Wash., 539. 


Under §§721 and 914 of the Revised Statutes, 
the above statutes and the practice authorized by 
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them, as construed by the Supreme Court of the 
state, will, as matter of course, be applied and en- 
forced in the Federal courts save wherein there 
may be conflict with the Federal laws. The deci- 
sion of the Supreme Court in Slocum ws. Ins. Co., 
228 U. S., 364, has made it clear that because of 
the Seventh Amendment Federal courts may not 
follow a statutorily or otherwise established state 
practice of granting Judgment non obstante vere- 
dicto where, in order to do so, it is necessary to 
weigh the evidence or pass upon the facts in issue. 
But the Supreme Court has held that statutes like 
that of Washington are not in conflict with the 
Seventh Amendment, and will be applied and 
enforced in the Federal courts. 


‘‘Now a general verdict embodies both the 
law and the facts. The jury, taking the law 
as given by the court, apply that law to the 
facts as they find them to be and express their 
conclusions in the verdict. The power of the 
court to grant a new trial if in its judgment 
the jury have misinterpreted the instructions 
as to the rules of law or misapplied them is 
unquestioned, as also when it appears that 
there was no real evidence in support of any 
essential fact. These things obtained at the 
common law; thev do not trespass upon the 
prerogative of the jury to determine all ques- 
tions of fact, and no one today doubts that 
such 1s the legitimate duty and function of 
the court, notwithstanding the terms of the 
constitutional guarantee of right of trial by 
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jury. Beyond this, it was not infrequent to 
ask from the jury a special rather than a 
general verdict, that 1s, instead of a verdict 
for or against the plaintiff or defendant em- 
bodying in a single declaration the whole con- 
elusion of the trial, one which found specially 
upon the various facts in issue, leaving to the 
court the subsequent duty of determining upon 
such facts the relief which the law awarded 
to the respective parties. * *~ * So that 
the putting of special interrogatories to a Jury 
and asking for specific responses thereto in 
addition to a general verdict is not a thing 
unknown to the common law, and has been 
recognized independently of any statute. Be- 
yond this we cannot shut our eyes to the fact 
that in many states in the Union, in whose con- 
stitutions is found in the most emphatic lan- 
guage an assertion of the inviolability of trial 
by jury, are statutes similar to the one enacted 
by the territorial legislature of New Mexico; 
that those statutes have been uniformly recog- 
nized as valid, and that a large amount of the 
litigation in the courts is carried through in 
obedience to the provisions of such statutes. 
Tt would certainly startle the profession to be 
told that such statutes contravene a consti- 
tutional requirement of the inviolability of 
jury trials. Indeed, the very argument of 
counsel for plaintiff in error is an admission 
that up to a certain extent those statutes are 
undoubtedly valid. That argument is prac- 
tically that when the specific findings are re- 
turned and found to be conflicting with the 
general verdict the court is authorized to grant 
a new trial, but can do no more. But why 
should the power of the court be thus limited ? 
Tf the facts as specially found compel a judg- 
ment in one way, why should not the court 
be permitted to apply the law to the facts as 
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thus found? It certainly does so when a spe- 
cial verdict is returned. When a general ver- 
dict is returned and the court determines that 
the jury have either misinterpreted or misap- 
plied the law the only remedy is the award of 
a new trial, because the constitutional provi- 
sion forbids it to find the facts. But when the 
facts are found and it is obvious from the in- 
consistency between the facts as found and 
the general verdict that, in the latter, the jury 
have misinterpreted or misapplied the law, 
what constitutional mandate requires that all 
should be set aside and a new inquiry made 
of another jurv? Of what significance is a 
question as to a specific fact? Of what avail 
are special interrogatories and special findings 
thereon if all that is to result therefrom is a 
new trial, which the court might grant if it 
were of opinion that the general verdict con- 
tained a wrong interpretation or application 
of the rules of law? Indeed, the very thought 
and value of special interrogatories is to avoid 
the necessity of sctting aside a verdict and a 
new trial—to end the controversy so far as 
the trial court is concerned upon the single 
response from the jury. We are clearly of 
opinion that this territorial statute does not 
infringe any constitutional provision. and that 
it is within the power of the legislature of a 
Territory to provide that on a trial of a 
common law action the court may, in addition 
to the general verdict, require specific answers 
to special interrogatories, and, when a con- 
flict is found between the two, render such 
judgment as the answers to the special ques- 
tions compel.”’ 


Walker vs. Railroad Co., 165 U. S., 598. 


In the case at bar we shall not invite the court 


to trench in the slightest degree upon the province 
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of the jury. We shall only ask that it apply the 
law to the facts which the jury have found. We 
shall request the court, however, to examine the 
pleadings, the evidence, the trial Judge’s charge to 
the jury, and the special findings and general ver- 
dict, in order to ascertain the issues submitted to 
the jury and the relation of the special findings to 
such issues, for thus may the inconsistency of the 
special findings with the general verdict be made 
to most clearly appear. This will be seen when the 
discussion of the merits of this assignment is 
reached. The trial judge refused to consider the 
motion for judgment non obstante veredicto upon 
its merits for the reason that he believed he could 
not ‘‘look to or consider the testimony for any 
purpose,’? and that to determine whether there 
was conflict between the special findings and gen- 
eral verdict, he was limited to a consideration of 
‘‘the pleadings and the special verdict’’; citing in 
support of his conclusion the New Jersey case of 
Seabright vs. Railway Co., 60 Atl, 64, which, in 
turn, rests upon a citation of Tidd’s and Arch- 
bold’s Practice. With his view so restricted, he 


saw no inconsistency. 


To consider only the pleadings and special find- 
ings was plain error. The Seventh Amendment 
alone stands in the way of the adoption by the 
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Federal courts of the state practice with respect 
to granting judgments non obstante veredicto to 
the full extent to which it prevails in the state 
courts. The Seventh Amendment only inhibits 
the practice where it is necessary to its exercise 
that the judges decide the facts. Where the jury 
have found the facts, Federal judges will adopt 
the state practice in applying the law thereto. 
Now what may be looked to in order to determine 
the effect of facts specially found by a jury, and 
their relation to the general verdict, is purely a 
matter of local practice. In New Jersey they 
follow the practice of Archbold and Tidd (vide 
above decision) in holding that ‘‘in determining 
what judgment shall be entered upon a special 
verdict, nothing can be looked at by the court ex- 
cept the pleadings and the postea.’’ It is a far 
ery from the practice of Tidd and Archbold to 
the reformed procedure embodied in the code of 
Washington, and a Federal judge sitting within 
that state is not privileged to reject its practice 
in favor of Tidd’s, no matter how thoroughly he 
may be in accord with Uriah Heep’s opinion of 
the beauties of that author. The Supreme Court 
of Washington has held, as the decisions above 
cited show, that under the Washington statutes 
with respect to special findings and the effect of 
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inconsistency between them and a general verdict 
it is competent to look to the entire record; plead- 
ings, evidence, instructions, findings and all, in 
order to ascertain how fully the issues were cov- 
ered by the findings, and whether, in view of the 
issues, there is conflict between the findings and 


the general verdict. 


Thus in Mercier vs. Insurance Co. (24 Wash., 
154) the Supreme Court said that for the purpose 
of harmonizing a general verdict and special find- 
ings it was the duty of the court to take ‘‘into con- 
sideration the entire record of the cause.’’ In 
Ilobert vs. Seattle (82 Wash., 332) the court in 
considering the effect of special findings claimed 
to be inconsistent with the general verdict, re- 
ferred to the evidence which showed the plaintiff’s 
knowledge of the defective condition of a street 
which was complained of as the cause of his in- 
jury. In Abby vs. Wood (43 Wash., 379) the 
court, holding that special findings were not incon- 
sistent with a general verdict, said: ‘‘While at 
first blush the answers to the interrogatories might 
seem a little inconsistent with one another, vet in 
the light of the issues and evidence involved, we 
think they are consistent and find support in the 
evidenece.”’ In Crowley vs Railway Company (46 
Wash., 85) the plaintiff, a trespasser upon a rail- 
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way train, alleged that while he was standing on 
the side ladder of a box car a brakeman struck 
him, knocking him from the train while it was 
running at a high rate of speed and causing in- 
jury. The court said that ‘‘the plaintiff in his own 
behalf testified that the defendant Haight hit him 
upon the head with a lantern and knocked him off 
the car. He offered no evidence aside from his 
own and there is no other showing that he fell 
from the train by being struck or knocked off.’’ 
A general verdict was returned in his favor and 
the jury also found that the brakeman did not 
by a blow from his lantern strike the plaintiff and 
knock him from the side of the car. On motion 
for judgment non obstante veredicto the plaintiff 
urged that his complaint was broad enough to 
sustain evidence of many tortious methods of 
throwing him from the train other than the one 
referred to in the special finding, and, therefore, 
that the court must presume in aid of the general 
verdict that there was in the record proof of some 
other method of tortious eviction from the train. 
The court looked to the evidence and held the con- 


tention unsound, saying: 


“Tf the respondent was not knocked from 
the car by a blow of the lantern, then the 
proof herein is a complete blank. He has es- 
tablished no other fact which justifies a recov- 
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ery. He made no claim that he was struck, 
beaten, or assaulted in any other manner, yet 
his counsel now contend that the general ver- 
dict must stand as the pleadings were suffi- 
ciently broad to have permitted such evidence, 
or evidence that the brakeman kicked him 
off, struck him off with a club, or threw him 
off by main force. Respondent offered no 
such evidence, nor does he now dispute the 
appellants’ contention that there was not one 
particle of proof authorizing a recovery, eXx- 
cept his statements which the jury have 
rejected as unworthy of eredit.”’ 


In Sudden vs. Morse (55 Wash., 372), in passing 
upon the effect of a special finding, the court said 
that ‘‘this special finding must be read in the light 
of all the testimony, the issues involved therein, 


and the evident understanding of the jury in 


making answer.”? In Hrans vs. Railway Company 


(58 Wash., 434) 1t was said: 


“The appellants insist that the answer is 
in conflict with the instructions of the court, 
and that their motion for a judgment notwith- 
standing the verdict should have been granted. 
The contention is untenable, for three reasons: 
(1) If the parties made an oral contract, the 
sufficiency of the consideration was a legal 
question for the determination of the court, 
and not a fact for the consideration of the 
jury; (2) the answer to the interrogatorv nec- 
essarily implied that the minds of the parties 
met and that the oral contract was made, thus 
falling within the instruction that ‘one promise 
is a good consideration for another,’ and (3) 
the consideration found was a sufficient con- 
sideration and within the evidence.”’ 
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In Cameron vs. Lumber Company (68 Wash., 
543) it was said: 


“Tt is insisted that these special findings 
are, in effect, that Gibbs and Stack did not 
contract with respondent individually in their 
own behalf, in any sense. Reading the special 
finding and answers thereto standing alone, 
and without reference to the explanation given 
by the foreman of the jury to the court in the 
presence of the jury, upon counsel for re- 
spondent calling attention to the possible in- 
consistency between the general verdict and 
special findings, the contention of counsel for 
appellants would seem to be well founded. But 
in the light of the foreman’s remarks to the 
court as to the intentions of the jury in ren- 
dering the general verdict and answering the 
special interrogatories, it seems that the jury 
intended to find that neither Gibbs nor Stack 
intended to contract solely with respondent, 
without also at the same time contracting for 
the company.’’ 


In the case at bar the sharply drawn issues pre- 
sented by the plaintiff’s complaint and met by the 
defendant’s answer were that plaintiff received 
orders to leave Coeur d’Alene with his train and 
meet No. 20 at the station of Alan; that before he 
reached Alan he came in eollision with No. 20, 
and that he might have avoided the collision, not- 
withstanding the wrong on defendant’s part in 
putting him in a dangerous position bv reason of 
its improper orders, but that his brakes were de- 


fective and failed to work. The jury found that 
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the brakes on plaintiff’s train were insufficient to 
control its speed immediately before the collision, 
that the order which plaintiff received at Coeur 
d’Alene was to meet Special 4 East at Alan, and 
that his leaving Coeur d’Alene in violation of his 
orders was the proximate cause of his injury. It 
is probable that these findings are sufficiently clear 
to negate plaintiff’s allegations that he had orders 
against No. 20, that is, to meet it at Alan, and 
therefore was rightfully on the road when he col- 
lided with it, and that the brakes failed to protect 
him, being rightfully where he was, against the 
wrong of the defendant in putting him there by 
an improper order. If it shall be said, however, 
that the findings do not clearly and_ positively 
negate these claims of the plaintiff, then we insist 
that the court may determine the scope and mean- 
ing of the findings by ascertaining the nature of 
the issues involved and what was necessarily de- 
termined by the findings through reference to the 
evidence and the court’s instructions. Such ref- 
erence is not for the purpose of usurping the jurv’s 
functions and passing upon any fact involved, but 
merely for the purpose of clarifying that which 
might be deemed to be obscure without such ref- 
erence. To so refer is not to offend against the 


Seventh Amendment by passing upon facts which 
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are for the jury to decide, but only to follow the 
state practice of ascertaining the jury’s intent and 
the full scope and effect of the special findings by 
reference to the entire record in the case. Sections 
721 and 914 of the Revised Statutes require the 
court to conform to the state practice in that be- 
half, Tidd notwithstanding. 


And now to the merits of the assignment under 


discussion. 


In his complaint the plaintiff pleaded two items 
of actionable negligence. The first was that im- 
proper running orders were given him, in that he 
was directed to take his train and run from Coeur 
d’Alene to Spokane, meeting and passing No. 20, 
a Coeur d’Alene bound train, at the station of 
Alan, and that before he reached Alan he met and 
collided with No. 20. The second was that, being 
rightfully on the road, in compliance with the 
orders above referred to, he saw No. 20 in time 
to have brought his train to a stop and avoided 
the collision but for the defective condition of the 
air brakes on his train. The answer joined issue 
on both charges of negligence; denying that he 
had orders to meet No. 20 at Alan, and pleading 
affirmatively that the orders he received were to 
meet a special train at Alan, that he had no orders 


against No. 20, that he had no right to leave Coeur 
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d’Alene until No. 20 arrived unless he had such 
orders, and that the collision of his train with No. 
20 was caused by his leaving Coeur d’Alene in 
violation of his orders and the defendant’s rules. 
As to the second specified item of negligence, it 
was denied that the brakes were defective, and it 
was affirmatively pleaded that because of the 
plaintiff’s inattention he did not see No. 20 until 
so close upon it he could not avoid the collision. 
To sustain the issues tendered by him, plaintiff 
testified that at Coeur d’Alene he received written 
orders, sent by the dispatcher at Spokane in ac- 
cordance with the defendant’s rules, directing him 
to run special Coeur d’Alene to Spokane, meeting 
No. 20 at Alan. He distinctly admitted, without 
equivocation, that his train, being a special, was 
of inferior class to No. 20, which was a regular 
train and ran by time ecard, and that unless he 
had special orders from the dispatcher with re- 
spect to meeting No. 20, it was his duty to look out 
for it and keep out of its way, clearing its time 
by at least five minutes. He based his right to be 
where he was at the time of the collision solely 
and entirely upon his claim that the orders he 
received at Couer d’Alene were to met No. 20 at 
Alan. If he received no orders against No. 20, 
he admitted that he should have stayed in Coeur 
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d’Alene until it arrived. 

It was proven beyond peradventure that plain- 
tiff received no orders against No. 20. His con- 
ductor testified he did not; the dispatcher testified 
he did not; the conductor and motorman of No. 
20, who, if he had orders against that train would 
have received similar orders against his train, tes- 
tified he did not; the train order book kept in the 
dispatcher’s office shows he did not. Indeed, at 
the time he claims to have received the order No. 
20 was already past Alan and was approaching 
Coeur d’Alene. The order he did receive was to 
meet special 4 east at Alan. So testified his con- 
ductor, the dispatcher, the conductor and motor- 
man of special 4 east, who were required to and 
did receive the same order, and so show the train 
order book and the orders themselves; these latter, 
including plaintiff’s copy which was picked up at 
the scene of the wreck after the collision, being 
put in evidence. So overwhelming was the evi- 
dence against plaintiff’s unsupported testimony 
that the jury could not and did not give the 
slightest credence to it. 


With respect to the brakes, plaintiff testified 
that his train was equipped with air brakes of a 
standard make; that the train, consisting of the 


motor car and two trailers, was made up when 
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he took it at Spokane in the morning of the day of 
the wreck and was not changed in its makeup 
during the day; that he tested the brakes at Spo- 
kane that morning, as was his duty, and found 
them working all right; that they worked all right 
during the whole day; that they worked all right 
when he came into Coeur d’Alene on the trip be- 
fore the wreck, when he turned his train on the 
wye in the shops, and when he brought it out to 
start on the return trip to Spokane; that when he 
saw No. 20 he ‘‘dynamited’’ the train, by which 
he meant, he said, that he threw the brakes into 
the emergency, giving it all the air he had; that 
when he did so the brakes took hold all right ‘‘and 
was making a stop very nicely,’’ when for some 
reason they released, leaving him without means 
of stopping the train; that had they been working 
properly, they would not have released; that, while 
he could think of several things which might have 
caused them to release, such as dirt or water get- 
ting in some valve, the breaking of air pipes or 
brake beams under the strain of the emergency 
or of an improper application, or some other pos- 
sible cause he could not think of on the spur of 
the moment, yet ‘I don’t know what did happen, 
and I don’t think anybody else does either.’’ The 


which, unfortunately for defendant, is quite true, 
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as the motor car was completely demolished in the 


wreck. 


Now there was not in all of plaintiff’s case, 
either in the pleadings or the evidence, any other 
than the two causes suggested for the collision: the 
wrongful order to meet No. 20 at Alan, and the 
defective brakes. And so the instructions to the 
jury confined their consideration to those two 
issues. ‘T'o quote: 


‘At the outset I charge you as a matter of 
law that the collision between these two trains 
was the result of gross and almost criminal 
negligence on the part of some officer or agent 
of the defendant company, and if you find 
from a preponderance of the testimony, that 
is, from the greater weight of the testimony, 
that the written orders delivered to the plain- 
tiff directed him to take his train out of Coeur 
d’Alene city and to meet regular train No. 
20 at Alan, such negligence was not the negli- 
gence of the plaintiff, but of some other officer 
or agent of the company, for whose acts the 
company is responsible, and your verdict will 
be for the plaintiff in such sum as vou deem 
him entitled to without considering any other 
question in the case. If, on the other hand, 
the plaintiff’s orders were those offered in 
evidence by the defendant and directed the 
plaintiff to meet Special Number 4 East at 
Alan and not Regular Number 20 at that 
point, the negligence causing the collision was 
the negligence of the plaintiff and will bar a 
recovery as to the charge of negligence based 
on the delivery of improper orders. And if 
vou find from the testimony that the plaintiff 
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disobeyed the written orders delivered to him, 
and that such disobedience of orders was the 
direct and proximate cause of the injury to 
the plaintiff, your verdict will be for the de- 
fendant. If, on the other hand, you find from 
a preponderance of the testimony that the air 
brakes on the car and train operated by the 
plaintiff were defective and out of repair at 
and immediately prior to the time of the col- 
lision, and that the defective condition of the 
air brakes was the direct and proximate cause 
of the collision, or contributed directly and 

' proximately to the collision, and to the injury 
to the plaintiff, your verdict will be for the 
plaintiff.”’ 


And again: 


‘“To place the issues before you in this case 
in concrete form, Gentlemen: The questions 
presented for vour consideration are rather 
simple. One is, did the plaintiff take his train 
out of Coeur d’Alene city on that night in vio- 
lation of the written orders given him by the 
conductor? If he did, he was guilty of negli- 
gence, and if that negligence was the direct 
and proximate cause of his injury he has no 
right of action here. The next question for 
vour consideration will be this: Were the air 
brakes on this motor and train defective? If 
you find from a preponderance of the testi- 
mony that they were, the next question is, 
was such defect the direct and proximate cause 
of the injury to the plaintiff? If vou are sat- 
ished on both of these questions, or if you 
answer both of these questions in the affirma- 
tive, vour verdict will be for the plaintiff, and 
it only remains to assess the amount of his 
recovery. The principal and vital question in 
the case is one of proximate cause, aside from 
the two issues, as to whether or not the orders 
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were disobeyed and whether or not the ai 
brakes were defective. You may now retire.”’ 


Interrogatories were submitted and answered as 


follows: 


‘‘Were the air brakes on Campbell’s train 
immediately before the collision insufficient to 
enable Campbell to control the speed of the 
train? 

Answer: Yes.”’ 

‘Tid the plaintiff, Campbell, receive, before 
leaving Coeur d’Alene, train order No. 53, 
reading as follows: ‘Train order No. 53, from 
Spokane, 7-31-1909. To motor 5 at C. D. 
Alene Station. Motor 5 will run spl. C. D. 
Alene to Spokane, meet special 4 east at 
Alan.’ 


Answer: Yes.’’ 


“Tf you find that the plaintiff left Coeur 
d’Alene in violation of his orders, then answer 
this question: Was that leaving in violation 


of his orders the proximate cause of the aeci- 
dent? 


Answer: Yes.”’ 


In view of the answers to the second and third 
interrogatories, the general verdict must fall unless 
it may be sustained by the answer to the first in- 
terrogatory. It may not, we think, be so sustained 


for three reasons: 


(a) The three findings, considered in the light 
of the pleadings, evidence and instructions, show 


that when plaintiff was injured he was acting with- 
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out the scope of his employment, and while so 
acting defendant owed him no greater duty than 
it did any trespasser or licensee upon its tracks, 


which duty it more than discharged. 


(b) Such findings, so considered, show plain- 
tiff’s injury to have been proximately caused by 
his violation of the law and of defendant’s rules 
and orders, and he can base no claim of right upon 


his own wrong. 


(c) No absolute duty rested upon defendant to 
furnish plaintiff a train equipped with air brakes, 
but at the utmost it was required only to exercise 
ordinary care in that behalf, the which it appears 


to have done. 


We will develop these reasons in order. 


(a) The relation of master and servant is con- 
tractual. When it is created, reciprocal rights, 
duties and obligations at once arise. Speaking to 
the principles to be considered, the master under- 
takes (in more or less absolute form, as the policy 
of the state may prescribe) that he will furnish 
the servant a safe place in which and safe appli- 
ances with which to discharge the duties the master 
requires of him. On his part the servant under- 
takes that he will discharge the duties required 


of him, and that in their discharge he will violate 
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no law to his master’s prejudice, and will obey 
such reasonable orders as may be given, and con- 
form to such reasonable rules as may be prescribed, 
by the master for the discharge of his duties. The 
obligation of the servant in these behalfs is as im- 
perative as that of the master. It is no more per- 
mitted him to breach his contract than it is to the 
master to breach his. No citation of authority, of 
course, is permissible to so fundamental a principle. 


In the hazardous occupation of operating a rail- 
road, it 1s more essential than in any other that 
the master prescribe rules for the conduct of the 
work, and give such orders as may be necessary 
in order that it may be safely done, and in corre- 
sponding degree it is essential that the servant un- 
hesitatingly and undeviatingly obey the orders 
given him and comply with the rules prescribed 
for his conduct. Any disobedience, any deviation, 
endangers not only the life and limb of the offend- 
ing servant, but the lives and limbs of his fellow 
servants and the traveling public as well. The 
jury have specially found that plaintiff left Coeur 
d’Alene without orders against No. 20, and that 
his doing so was the proximate cause of the col- 
lision with that train. Plaintiff admitted that if 
he left Coeur d’Alene without orders against No. 


20, he violated the rules and orders made bv de- 
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fendant to secure the safety of himself, his fellow 
servants, and the passengers upon his train. The 
jury have found that he did leave without such 
orders, and so have convicted him of wanton vio- 
lation of the duty he owed his master; of the obli- 
gation he had undertaken to it. 


The finding convicted him of more. The viola- 
tion of his duty and the resultant wreck occurred 
in Idaho. A statute of Idaho reads as follows: 


‘‘Every engineer, conductor, brakeman, 
switchtender, or other officer, agent, or servant 
of any railroad company, who is guilty of any 
willful violation or omission of his duty as 
such officer, agent, or servant, whereby human 
life or safety 1s endangered, the punishment of 
which is not otherwise prescribed, is guilty of 
a misdemeanor.’’ 


2 Idaho Revised Codes, §6926. 


Another reads thus: 


‘Every conductor, engineer, brakeman, 
switchman, or other person having charge, 
wholly or in part, of any railroad car, locomo- 
tive, or train, who wilfully or negligently suf- 
fers or causes the same to collide with another 
car, locomotive or train, or with any other ob- 
ject or thing whereby the death of a human 
being is produced, is punishable by imprison- 
ment in the State Prison for not less than one 
nor more than ten vears.”’ 


Ibid. §6909. 
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Plaintiff violated both. He endangered the lives 
and safety of many persons when he left Coeur 
d’Alene in reckless, wanton, wilful violation of his 
employer’s rules and orders, and hurled his train 
along the single track toward the on-coming reg- 
war train, the operators of which, secure in their 
observance of their employer’s orders, had no 
thought of peril before them. Only fortuity could 
then have prevented the disaster, and that, unhap- 
pily, did not intervene, and plaintiff consummated 
the crime when he crashed into No. 20, doing to 
death eighteen persons in the crowded cars behind 
him, and injuring and maiming half a hundred or 


more besides. 


Under the second and third findings, the first 
became utterly immaterial. It is only that the air 
brakes on plaintiff’s train were insufficient to en- 
able him to control the speed of the train imime- 
diately before the collision. There is no finding 
that defendant was negligent in that it improperly 
equipped the train; no finding that under normal 
conditions the brakes would not have worked prop- 
erly. Under the evidence no such finding could 
have been made, for from plaintiff’s own evidence 
it appears the brakes were of standard make; that 
apparently there was nothing wrong with them; 


that during the day, up until almost the instant of 
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the collision, they had worked perfectly, and that 
the only evidence of insufficiency was that in the 
exigency of an impending collision, where but two 
or three seconds elapsed from the warning of dan- 
ger to the catastrophe, they failed to hold under 
the stress of ‘‘dynamiting.’’ Plaintiff does not 
claim to know of anv deficiency in them, and says 
he does not think any one else knows of any. But 
among his surmisings as to what might have caused 
them to release he says: 


‘‘T don’t know whether the brakes broke in 
two when I applied them or not, they could 
do it. If there was an air connection brake 
in the train line, they might break from put- 
ting them on too hard. Possibly it would 
break the brake-beam, or something like that. 
It would not release the air unless you broke 
the cylinder; that would release it. If you did 
not apply your emergency properly that might 
have happened.’’ 

The findings, then, show that plaintiff was in 
a place where he had no right to be, in violation 
of law and the orders of his emplover, and that 
because of this act he was placed in great and im- 
minent danger. Under such circumstances his em- 
plover owed him no greater duty than it would 
owe any trespasser upon its property, and certain- 
ly to no trespasser would it owe the duty to fur- 
nish appliances which would not give way under 


any strain, no matter how extraordinary, which he 


34 


might put upon them in an endeavor to extricate 
himself from a danger to which his own unlawful 


act had exposed him. 


That a party to a contract who is damaged be- 
cause of engaging in a transaction not contem- 
plated in nor required by the contract; one, in 
other words, who is acting quite without the scope 
of the contract, cannot compel the other contract- 
ing party to make good such damage, ,is the state- 
ment of a self-evident principle of law. The same 
principle enters into the contractual relation of 
master and servant, and is often decisive of the 
question of the master’s liability for injuries sus- 
tained by his servant. In that relation the ques- 
tion is said to be, whether the injured person was 
at the time of his injury acting in the capacity of 
a servant; whether he was doing that which his 
contract of employment required of him, or 
whether he was acting in a manner so foreign, or, 
mayhap, so opposed to that which his contract re- 
quired, that he should be deemed for the nonce to 
have stepped aside from the obligations enjoined 
upon him by the contract, and during that time 
to have lost the right to demand from the master 
the performance of the duties enjoined upon him 
by the contract. Mr. Labatt, writing under the 
head ‘‘Scope of Emplovment,’’ savs: 


35 


“The extent of the defendant’s liability 
often turns upon the answer to the question 
whether the injured person was acting, at the 
time when his injury was received, in the ca- 
pacity of a servant, and was therefore en- 
titled to the rights and subject to the disabil- 
ities which the law infers when the existence 
of a contract of employment is established. 
Unless this question is answered in the af- 
firmative, it is manifest that, on the one hand, 
he cannot hold his master liable for the non- 
performance of the various obligations which 
are treated as implied incidents of the con- 
tract, and that, on the other hand, the defense 
of assumption of risks, at all events in so far 
as it rests upon the theory of a hypothetical 
agreement, is not available to the master. 
* * * An analysis of the cases which deal 
with the question whether the injured person 
was a servant acting in the course of his em- 
ployment shows that, broadly speaking, they 
may be divided into two classes. In one of 
these the controlling issue presented for deter- 
mination is simply whether the relation of 
master and servant was or was not suspended 
or intermitted at the time when the injury 
was received. In the other the essential con- 
sideration upon which the right of action 
hinges is that the injured person was. or was 
not authorized to be in that particular posi- 
tion which he was occupying at the time of the 
accident, or to engage in that particular work 
which he was then doing.”’ 


4 Labatt, Master and Servant (2d. Ed) 
§1554. 


As put by Mr. Thompson under the head of 
‘When Relation of Master and Servant Exists’’: 


“Tf the servant voluntarily, and without any 
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necessity growing out of his work, abandons 
the employment for which he is engaged and 
steps entirely outside the line of his duty, he 
thereby suspends the relation of master and 
servant as between his master and himself, and 
voluntarily puts himself in the attitude of a 
stranger—in which case the question of the 
liability of the master to him for a negligent 
injury will be tested by the principle which 
would govern as between the master and a 
stranger.’’ 


4 Thompson on Negligence, (2d Ed.) §3749. 


A more specific statement of the rule is found in 
Bunida vs. Armour & Company, 150 Ill. App. 302, 


where it was said: 


“Tt is the duty of the employer to use rea- 
sonable care to furnish his employe a reason- 
ably safe place to perform the work he is di- 
rected by the employer, either expressly or 
impliedly, to perform. The work of the em- 
ployer is to be under his own control, and it 
is for him, or his representative, to give such 
orders and directions as he may deem proper 
in respect to the work to be performed by his 
employe and the place in which such work 
shall be done. If an emplover, either ex- 
pressly or impliedly, directs an employe to 
perform work in a particular place, the law 
raises the duty on the part of the employer to 
use reasonable care to have and keep such 
place in a reasonably safe condition for the 
performanee of such work, and a breach of 
such duty constitutes and is negligence. But 
it is not sufficient to constitute negligence on 
the part of the employer, that an employe, of 
his own volition, engages in work he has not 
been directed bv his employer, either expressly 
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or impliedly, to perform, in a place where he 
has not been directed, either expressly or im- 
pliedly, to go, although such place be unsafe 
and dangerous. The duty of the employer to 
the emplove to have and keep a place reason- 
ably safe does not exist unless the employer 
or his representative knows, or has reason to 
believe, that the employe is serving his em- 
ployer in such place.”’ 


Turning from the general to the specific we cite 
Railway Company vs. Chapman, 62 8. H. 488. 
There the plaintiff, suing in the courts of the State 
of Georgia, set up and relied upon a statute of 
North Carolina giving a right of action to an in- 
jured employe of a‘railway company in terms sim- 
ilar to the Federal Employer’s Liability Act, and 
pleaded that being an engineer in defendant’s em- 
ploy in the State of North Carolina he went to take 
charge of an engine in the course of his employ- 
ment and as his duty required, and when about to 
mount the engine it was suddenly moved, in vio- 
lation of the rules of the company, whereby he was 
injured. The original answer denied negligence 
and pleaded that the injury was due to the plain- 
tiff’s own want of care. At the trial defendant 
asked leave to amend its answer, pleading a statute 
of North Carolina making it a misdemeanor for 
any person to be in charge of a locomotive engine 
while intoxicated, and to allege that at the time 
plaintiff was injured he was intoxicated. The 
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amendment was not permitted. The cause was re- 
versed because of the refusal to permit the amend- 
ment, and the reasoning of the court in the opinion 
reversing the cause is so clear and so applicable 
to the case here presented that we quote from it at 
length: 


‘It is our opinion, however, that the court 
erred in not allowing the defendant to plead 
and prove the North Carolina statute by which 
it is made a misdemeanor for any person to 
be in charge of a locomotive engine while in- 
toxicated. Its relevancy to the case inheres 
in the question as to the defendant’s negli- 
gence, rather than in the question as to the 
plaintiff’s contributorv negligence. The prin- 
cipal negligent act upon which the plaintiff 
relies for a recovery is that an engineer of 
the defendant company put the engine in mo- 
tion without causing the bell to be rung. To 
show that he was one of the persons to whom 
this duty of ringing the bell was due, the plain- 
tiff alleged that at the time of the injury he 
was an emplove. conducting himself within the 
line of his duty. Some such allegation was 
necessary on his part; for although the rule 
required the ringing of the bell, and although 
a failure to give this warning would, in a gen- 
eral and abstract way, be neglect, still, unless 
the plaintiff was one of those persons for 
whose benefit this duty was required, the omis- 
sion would not be actionable negligence as to 
him. * * * Tt seems so sufficiently clear as 
to justify the simple statement, without elab- 
oration, that if the plaintiff in this case were 
a trespasser, and without anv invitation from 
the company attempted to mount the engine, 
and the engineer, withont actual or construc- 
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tive knowledge of his presence, moved the en- 
gine and hurt him, he could not recover al- 
though the bell was not rung. By alleging 
that he was an employe in the line of his duty 
when he approached the engine and attempted 
to mount it, the plaintiff shows a right to be 
upon the premises, a right to be where he was, 
a right to claim the usual warning before the 
engine was moved. Now, the defendant was 
entitled to show anything which would neg- 
ative the plaintiff’s right to be where he was 
and would place him in the attitude of a tres- 
passer; and it must be remembered that an em- 
ploye, when not in line of or in the discharge 
of some duty of his employment, stands in the 
relation to the master and to the master’s other 
servants just as any other member of the gen- 
eral public would. Snowball vs. Seaboard Ry. 
130 G., 85, 60 S. E. 189; S. F. & W. Ry. vs. 
Flannagan, 82 Ga. 580, 9 S. E. 471, 14 Am. St. 
Rep. 183. Now, if the plaintiff was intox- 
icated at the time of his injury, and was try- 
ing to get upon the locomotive to take charge 
of it as engineer, he was not there in an effort 
to perform a duty, but to violate the law; for 
to take charge of an engine while intoxicated 
is a crime in North Carolina. 


The law implies an invitation from the mas- 
ter to the servant to enter and remain upon 
and to move about in his premises, and to 
handle, use, and be in range of his tools, ap- 
pliances, and machinery, so far as necessary 
to the performance of the servant’s duty. In- 
deed, it is out of this implied invitation and 
the common-law principles regulating the 
duties of a landowner to invited persons upon 
his premises, that the courts have largely con- 
structed that portion of our jurisprudence 
which relates to the duties of the master as to 
the servant’s safety while he is engaged in the 
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the work. But prima facie, at ieast, it will 
not be presumed that a master whose occuna- 
tion is lawful invites a servant to come upon 
his premses or to use his instrumentalities to 
violate the law. follestine vs. Cassirer, 3 Ga. 
App. 161, 5998, ig22 Ce It Gite plaintiff 
was intoxicated, the very moment he became 
so, every rule, usage, instruction, direction, or 
command of the master, given him while he 
was sober, by which he was authorized to en- 
ter upon the locomotive and to take charge of 
it, became immediately abrogated, and re- 
mained so until he became sober, or until the 
master, with knowledge of his drunkenness, 
gave him new authority. If he was intox1- 
cated, and came upon the company’s premises 
for the purpose of violating the Jaw, he was 
no longer an emplove in the line of his duty, 
but was a mere trespasser, or quasi trespasser, 
and entitled to no higher degree of care than 
anv other person who might have attempted 
to climb upon the engine to violate any other 
criminal statute would have been. The neces- 
sary result of the court’s action was to deprive 
the railway company of this line of defense.”’ 


In Williamson vs. Berlin Mills Company, 190 
Federal, 1, there was evidence that an oiler in a 
mill was injured while about the mill where he had 
a right to be, but not while discharging any duty 
he owed to his employer; the evidence showing that 
at the time he was injured, or shortly before, he 
was standing near a shaft with a projecting set 
screw, engaged in idle conversation with some other 
operatives about the mill. It was urged that he 


could not have been outside of the line of his duty 
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while he was in and about the place where his 
duties were to be performed. Said the court: 


‘‘We cannot accept this theory as_ sound. 
Though in a place where his duty requires him 
to be, a servant may nevertheless so conduct 
himself as to be outside the scope of his em- 
ployment, as, for example, if he undertakes, 
while there, work different from that which 
he is hired to do, without orders or permission 
from his emplover. It may be admitted that 
actual performance of work at the given mo- 
ment need not be shown, and that, had noth- 
ing else appeared, except that Williamson was 
‘faround the filters’? subject to orders and 
ready for any work incumbent upon him at 
any time, there would have heen nothing tend- 
ing to show him outside the line of his duties. 
Harvey vs. Texas, etc., Co., 166 Fed. 385, 398, 
92, C. C. A. 237. We think, however, that 
what did further appear as to his position and 
occupation at the given moment forbade the 
instruction requested by the plaintiff and re- 
quired the course taken by the learned pre- 
siding judge. The question is one for the jury 
in most eases. Labatt, Master and Servant, 
§634.”’ 


In Railway Company vs. Doty, 133 Federal, 866, 
the injured employe, a hostler whose duty it was 
to be in the engine cab moving the engine when 
switching about the yards, got down from the eab, 
turned over the movement of the engine to an en- 
gine watchman whose dutv it was to turn the 
switches, and himself undertook to discharge the 
duty of watchman in turning the switches. He 
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was injured while so engaged. The court held 
there could be no recovery. In so holding there is 
again so much said that is pertinent to this case 
that we cannot refrain from quoting from the 
opinion at length: 


‘Tt was shown, and, indeed, it was alleged in 
the petition, that the defendant employed tie 
plaintiff as a hostler. He was not employed 
to do the work of an engine watchman, which 
belonged to another class of employes. It isa 
matter of common knowledge that the opera- 
tion of railroads is a complex and dangerous 
business. For this reason, as has often been 
observed, a system of rules and regulations is 
indispensable to its proper and safe conduct— 
indispensable alike to successful management 
and safety of employes. The duty which is 
thereby devolved upon the emplover is recog- 
nized and affirmed bv former decisions of 
this court. Railroad Company ws. Camp, 69 
Fed. 952, 13 C. C. A., 233, per Taft, J.; Lake 
Erie and W. R. Co vs. Craig, 80 Fed. 488, 495, 
25 C. C. A. 585, where Judge Clark refers to 
other authorities. And it has been held that 
a railroad company which fails to provide 
proper and reasonably adequate regulations is 
guilty of actionable negligence. In 20 Am. 
& Eng. Encyl. of Law, 101 (2d Ed.), it is said: 


‘**Tt is the duty of persons or corporations 
having many men in their employ, and carry- 
ing on a dangerous and complicated business, 
to make rules which if observed, will afford 
reasonable protecton to the emploves against 
the dangers incident to the performance of 
their respective duties. Failure to do so is 
negligence, and for injuries to an emplove re- 
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sulting from such failure of duty the master 
is liable.’ 


‘‘And numerous authorities, English and 
American, are cited in support of the state- 
ment. 


‘‘It is a necessary counterpart of this re- 
quirement that the company’s employes shall 
observe and conform to such regulations. ‘The 
obligations are mutual. And if the employe 
will not conform to them to the extent that 
he reasonably can, and suffers an injury not 
wantonly inflicted, he forfeits his claim to pro- 
tection from his emplover, and must himself 
bear the consequences. It is equally necessary 
in such business that the several duties of the 
service shall be distributed and assigned to dif- 
ferent classes of employes according to their 
qualifications. Otherwise confusion in opera- 
tion and danger from lack of special qual- 
ification for the particular service must ensue. 
In short, all those reasons which support the 
expediency and necessity of the requirement 
of rules and regulations apply with full force 
to the specification of duties, and the classi- 
fication of employes who are to perform them. 
The wages paid vary according to the nature 
of the employment, whether of special skill 
and ability, or sometimes of special danger. 
The duty of the emplover to provide a safe 
place for the workman is affected by the skill 
and experience in that line of work of those 
whom the employer associates with him. The 
obligation of the emplover to provide a safe 
place for his emploves is one which springs 
out of the contract of emplovment, and is per- 
sonal to each. It derives its character and 
limitations from the principal contract, and 
the relations of the parties thereby assumed. 
The obligation to those of each class of em- 


44 


ployes is different from that to another, and 
often it is different toward the several persons 
in the same class. Moreover, the employer is 
entitled to have his work done by those to 
whom it is assigned. From their familiarity 
with it and the conditions in which it is per- 

~ formed, they would be more likely to know 
and guard against defects and dangers which 
are presented to them; and the employe is bet- 
ter qualified to do the work with safety to him- 
self than one in another class would be. The 
case before us presents an apt illustration. The 
plaintiff testified that he did not know of the 
existence of the box until the moment of the 
accident. A switchman working in the yard 
could hardly have failed to have known it. 
All these considerations make it the duty of 
the employe to confine himself to the scope of 
his employment, unless there arise some emerg- 
ency not contemplated. And hence the rule of 
law is that if the employe, without necessity, 
undertakes duties to which he is not assigned, 
and are without the scope of his emplovment, 
he does so at his own risk, and has not that 
protection from the neglgence of the em- 
ployer which one would have who is assigned 
to the discharge of that duty. The rule is cor- 
rectly stated in 30 Am. d& Eng. Encyel. of Lar, 
131, under the title ‘‘ Master and Servant,’’ as 
follows: 


‘**When a servant voluntarily, and without 
the order of the master or vice principal, at- 
tempts the performance of hazardous work 
outside the scope of his employment, he can- 
not recover for injuries sustained while so 
doing,” ”’ 


In Burnett vs. Mills Co., 67 S. E., 30, the plain- 
tiff, a boy of 15, was injured while attempting to 
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do an act in a way which had been forbidden. It 
was held there could be no recovery, the court 
saying: 


“So far as the law on this branch of the 
case is concerned, it is fully stated in Pater- 
son vs. Lumber Company, 145 N. C., 42, 58, 
S. E. 437, and the principle therein announced 
is specially applicable to the facts of this 
case. We said in Paterson’s Case _ that: 
‘Where the employe steps outside the line of 
his duty, or goes beyond the scope of his em- 
ployment and does something he is not re- 
quired to do, he cannot recover from his mas- 
ter for any consequent injury, for in that par- 
ticular he is not his servant, and his contract 
does not provide for the new risk which he 
thus assumes and to which he exposes himself. 
The result is the same where the servant with- 
out the order or request of his employer or 
representative, or contrary to his orders, or at 
the request of another employe who has no 
authority from the master to make it, under- 
takes to do something not assigned to him. 
In such a case he assumes all the risk of in- 
jury. The master contracts to exercise or- 
dinary care for the purpose of keeping his 
premises, his machinery, his tools, and his ap- 
plianees in a reasonable condition of safety for 
the protection of his servant employed to per- 
form a stated service, and who is entitled to 
that protection while engaged in his work and 
so long as he continues therein and confines 
himself to what he is employed to do. The 
duty of the master to furnish safe and suit- 
able implements and appliances, which due 
eare for the protection of his servant would 
suggest, extends only to those employes who 
are required, permitted, or expected, in the 
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course of the employment, to make use of the 
instrumentalities provided by him, or who, 
while in the performance of their work, may 
be injured by them if thev are defective. 
Where the servant departs from the sphere of 
his assigned duty, the relation of master and 
servant is considered as temporarily suspend- 
ed. The servant’s position is, then, analogous 
to that of a trespasser, or, perhaps, of a bare 
licensee, and his master owes him no duty, 
nor is he under anv legal obligation to antici- 
pate his deviation from his instructions and 
the possible danger which may arise to him 
therefrom, and consequently to provide means 
for averting it. The servant becomes a vol- 
unteer as to the particular act which is out- 
side the scope of his service and which he 
attempts to perform. He must, therefore, 
take things as he finds them, and suffer the 
consequences of his own error. The master 
cannot be held liable therefor, as the law will 
not, on obvious grounds of justice, compel the 
master to answer in damages for any Injury 
which the servant has brought on himself by 
undertaking to do that which he was not di- 
rected or required to do, and it refers his in- 
jury not to the fault of the master, but to his 
own unnecessary and gratuitous act. Where 
the servant leaves his own work to do some- 
thing else for which he was not engaged, the 
duty of the master towards him reaches its 
vanishing point, as it has been said, at the 
moment of transition, and his corresponding 
liabilitv for a resulting injury disappears. 
There being no longer a contractual or legal 
relation imposing any duty on the master for 
a breach of which he would be liable, it follows 
that there is nothing upon which to rest anv 
claim for damages, because no cause of action 
arises from a failure to perform a mere act 
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of humanity, or for the violation simply. of a 
moral obligation not involving any legal duty. 
This principle is well established, if not ele- 
mentary. It is grounded in wisdom and jus- 
tice, it is perfectly fair to the master and to 
the servant, and moreover, it is supported by 
the highest authority.’ ”’ 
In Railway Company vs. Barnes, 117 8. W., 261, 
a train was standing on a siding waiting for other 
trains to pass. A man connected with the crew, 
while idling away the time with others in waiting 
for the train to move, unnecessarily took a position 
upon the track behind the tender of the engine. He 
was injured by the movement of the engine with- 
out warning, in violation of the rules of the com- 
pany. The court held that no negligence was 
proven because the duty to give warning before the 
engine was moved was intended for the protection 
of such employes as might be in the discharge of 
their duty, and not for such as might be further- 
ing their own pleasure when injured. Said the 
court: 


‘It is a duty imposed upon railroad com- 
panies to establish and publish rules for the 
operation of trains and the government and 
control of employes when in the discharge of 
their duty for the purpose of promoting the 
safety of the emploves and to protect them 
from the negligence of each other; and the 
failure to establish, promulgate, and enforce 
rules which, if observed, will afford the em- 
ploves reasonable protection against the dan- 
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gers of the employment and avoid exposing 
them to unnecessary risks, will render the com- 
pany liable in damages for accidents and in- 
juries occurring because of such failure. 1 
Sherman & Redfield on Negligence, $202; Hl- 
liott on Railroads, §1280; Thompson on Neg- 
ligence, §§4135-4173; Nolan vs. New York, N. 
Hl. & H. R. R. Co., T Conn., 159, 39 Atieeiaies 
43 L. R. A., 305, and extended note. And when 
an employe, who is himself free from negli- 
gence that would defeat a recovery, is injured 
or killed by a violation by a superior agent or 
officer of the company of the rules, an action 
to recover damages for the loss will lie. The 
reason of this is that the employes have the 
right to assume that their superiors will ob- 
serve the rules set down for their guidance and 
government, and will not in violation of these 
rules, or without regard to them, do anything 
that will place other employes in peril. In 
the management and operation of trains the 
employes are called upon at all times of the 
day and night in the performance of their 
duties to place themselves in positions of great 
peril, where the slightest movement of the 
train without notice will endanger limb as well 
as life. But they go confidently into those 
hazardous places, relying upon the rules of 
the company to protect them, and feeling that 
the train will not be moved until some warn- 
ing or notice has been sounded in accordance 
with the rules. It has therefore come to pass 
that absolute obedience to the rules established 
for the movement of trains is of the first im- 
portance. It is indispensable to the safety of 
life and protection of property that carriers 
engaged in the hazardous business of transpor- 
tation by modern methods should devise and 
publish these rules, not only for the safety of 
the public, but for the protection of the em- 
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ployes. If it were not for the establishment and 
promulgation of these rules, and the fact that 
obedience to them is unconditionally exacted, 
and very generally accorded, employes engaged 
in the operation of trains would be constantly 
in danger from the innumerable situations in 
which the failure to observe rules would in- 
volve them. But these principles so well recog- 
nized and generally enforced, do not reach 
the question we are dealing with. They are 
applicable to employes who are engaged in 
some service within the scope of their employ- 
ment, or that are demanded by an emergency, 
or performed in obedience to the orders of a 
superior, or performing some duty that a sud- 
den emergency has imposed. It follows from 
this that the deceased did not come under the 
protecting care of the rules, and therefore 
neither the engineer nor the company is liable 
in damages for his death, because a careful 
examination of the record fails to disclose any 
evidence that even conduces to show that 
Barnes in standing on the track in front of 
the tender was performing any duty that he 
owed to the company. He did not take the 
position in obedience to a request from any 
person. Nor did his employment require him 
to be there. The rule requiring the ringing 
of the bell before the engine started was not 
intended for the protection of persons on the 
track in places where their duties did not re- 
quire them to be. If Barnes could claim the 
protection of the rule, so could any other per- 
son who might be there. Unless the rules are 
confined to emploves engaged in some duty 
under the conditions hereinbefore set out, then 
the rule requiring the ringing of the bell and 
all other rules established by the company for 
the operation of its trains and the government 
and protection of its emploves must be held 
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to be enacted for the benefit of every person 
whether he be an employe or not, because the 
fact that Barnes was an employe did not afford 
him any protection when outside the line 
of his duty. * * * Unfortunately for Barnes 
he got on the track for his own convenence 
or pleasure. The passing train does not help 
the case, as he was not required to get on the 
siding and avoid it. He could as well and as 
easily have taken a position on the other side 
of the main track, or on the other side of the 
passing track, or he might have gone into the 
eaboose of the wrecking train, where in truth 
his place of safety was. But, as he choose to 
stand on the passing track in front of the ten- 
der, he took the risk of the place. The only 
duty the company owed him was to avoid in- 
jury to him after his position of peril was dis- 
covered, and there is no evidence whatever to 
support this view. The rule of the company 
invoked and under which a recovery was had 
does not embrace this case. As this rule and its 
violation is the only negligence relied on in the 
petition, we feel obliged to say that the request 
of the defendant for a peremptory instruction 
should have been granted.’’ 


In Harris vs. Det, ete., 70 Atl., 155, it was said: 


’*A master’s duty in respect to furnishing 
his servants a safe place in which to work ex- 
tends to such part of his premises only as he 
has prepared for their occupancy while doing 
his work, and to such other parts as he knows 
or ought to know they are accustomed to use 
while doing it. Morrison us. Burgess Sulphite- 
Fibre Co., 710 N. H., 406, 47 Atl., 412, 85 Am. 
St. Rep. 634. It is not disputed that the de- 
fendant company had provided Harris with 
a safe place to perform his work as a member 
of the freight gang. Jt had provided a safe 


ol 


method of furnishing him with a shovel when 
needed, and, when he asked for it, was im, the 
act of supplying it, of which he was informed. 
When Harris, with such knowledge, of his own 
volition and without the knowledge of the de- 
fendant, departed from the safe place provided 
and occupied a dangerous place for the pur- 
pose of getting a shovel which the defendant 
was in the act of providing, he became either 
a trespasser, or, at most, a mere licensee, to 
whom the defendant owed no duty except to 
abstain from willful injury, unless his action 
was justified by a custom of which the defend- 
ant knew or ought to have known.”’ 


In Morrison vs. Fibre Company, 47 Atl., 413, it 
was said: 


‘(A master’s duty in respect to furnishing 
his servants a safe place in which to work ex- 
tends to such parts of his premises only as he 
has prepared for their occupancy while doing 
his work, and to such other parts as he knows 
or ought to know they are accustomed to use 
while doing it. McGill vs. Granite Co. (N. H.) 
46 Atl., 684. If this elevator was a tool or ap- 
pliance, the defendants owed the plaintiff no 
duty respecting it at the time of the accident, 
for he was then putting it to a use for which 
he knew it was not intended; and, although it 
is a master’s duty to use due care to furnish 
his servants tools and appliances suitable for 
the purpose for which they are provided, he 
owes them no such duty when they put his 
tools to uses for which they were not intended. 
Young vs. Railroad Co., 69 N. H., 356, 41 Atl, 
268.”’ 


The principle of the above cases has been applied 
in Linguist vs. Plaster Co., 117 N. W., 46, where 
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an employe left work which he had been hired 
to do and voluntarily engaged in other work about 
his master’s premises which he was not required 
to do; in Martin vs. Railway Company, 27 So. 646, 
where a railway employe was injured while riding 
upon an engine where his duty did not require 
him to be; in McGill vs. Granite Company, 46 
Atl. 684, where an employe was injured while 
trying to stop run-away cars upon an employer’s 
premises, it being no part of his duty to do any- 
thing with such cars; in Mining Company vs. 
Talley, 43 So., 800, where a miner was injured 
while going to another part of the mine from 
that in which his employment lay to obtain from 
another employe a tool he had loaned him; in bBuck- 
ley vs. Railway Company, 126 N. Y. 8., 480, where 
an engineer in going to his engine took a dan- 
gerous course which there was no necessity for 
him to take, and the use of which by him or any 
other employe was not authorized; in Railway Com- 
pany vs. Holland, 51 So. 365, where a brakeman 
went to sleep upon the railway track; and in 
Duvall vs. Armour Packing Company, 95 8S. W., 
978, where an employe voluntarily undertook to 
operate a machine which she was not employed 
to operate and with which she had nothing to 


do. In addition see the following cases, all cover- 
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ing and applying the same principle: 


Brown vs. Coal Co., 94 N. E., 574. 
Atlanta Eic. Co. vs. Ray, 710 Ga., 674. 
Central etc. Co. vs. Chapman, 22 8. E., 278. 


Chicago etc. Co. vs. Collins, 43 Ill. App. 
478. 


Railway Co. vs. Cravin, 52 Til. App. 419. 
Railway Co. vs. Admr., 10 S. HE. 422. 
Whitton vs. Railway Co., 32 S EH. 897. 
Railway Co. vs. McWharter, 42 8S. E. 82. 
Fowler vs. Brooks, T0 Pac. 600. 
Maitrejeau vs. Light Co., 46 So. 21. 


Schmonske vs. Asphalt Co., 114 N. Y. S., 
ot 


Railway Co. vs. Bentley, 56 So. 249. 
Montgomery C. M. vs. Bowdoin, 58 So. 732. 
Gibson us. Terminal Co., 58 So. 1015. 
Railway Co. vs. Stephens, 155 8. W., 703. 
Gardstrom vs. Lumber Co., 132 Pac. 842. 
Hollenback us. Stone, 129 Pac. 1059. 

Siea us. Mig. Co., 1382 N. Y. S., 612. 
Columbia C. Co. vs. Beard, 99 N. E. 823. 
Hardy vs. Railway Co., 87 Atl. 781. 
Kennedy ws. Chase, 52 Pac. 38. 


While the facts were not strictly analogous, the 
principle of the above cases was applied by this 


eourt in Russell vs. Railway Company, 155 Federal 
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22, where a bridge foreman in defendant’s employ 
took one of its velocipede cars to go some distance 
down the road to look after some matters in the 
course of his employment. Those matters attended 
to he remained several hours visiting a relative 
near the place where he had gone, and while return- 
ing to the boarding car in which he lived, was 
struck by a train and killed. It was held that he 
was not in the course of his employment and that, 
although the trip down the road had originally been 
for the benefit of his employer, he went without 
the scope of his employment when he remained 
there for his own pleasure. T’o quote: 


‘‘Under this evidence, the conclusion is cer- 
tain that his act in remaining until 8:30 
o’clock was his own, and that, in returning 
when and in the manner he did on the hand 
car, he was acting for himself. His conduct 
was no part, whatever, of any business rela- 
tion of master and servant. It must be held, 
therefore, as a inatter of law, that his attitude 
became that of a servant who voluntarily 
stepped wholly aside from the business of the 
master to do his own pleasure exclusively. Un- 
der such conditions, the master is not liable 
for the servant’s death. In St. Louis South- 
western Ry. Co. vs. Harvey, 144 Fed. 806, 75 
C. C. A. 536, the Court of Appeals of the Eighth 
Circuit said: 


* * * For if a servant step aside from the 
business of his master for never so short a 
time to do anv act that is not a part of that 
business, the relation of master and servant is 


20 

for the time suspended, and the acts of the 
servant during that interval are not his mas- 
ter’s but his own. Benson vs. Chicago, St. P. 
iM. & O. Ry. Co., 78 Minn. 303, 307, 308, 80 
N. W. 1050; Baker vs. Kinsey, 38 Cal. 631, 
633, 99 Am. Dee. 438; Georgia Railroad Co. vs. 
Wood, 94 Ga. 126, 21 S. E. 288, 47 Am. St. 
Rep. 146. Nor does the fact that servants 
guilty of a tortious act make use of the mas- 
ter’s cars, engines, or other facilities, which 
they could not have obtained in the absence 
of the relation of master and servant, to com- 
mit it, while pursuing their own ends exclusive- 
ly, charge the master with liability for thei’ 
act, in the absence of his knowledge or con- 
sent to such use. Chicago, St. P., M. O. Ry. 
Co. vs. Bryant, 65 Fed. 960, 973-975, 13 C. C. 
A. 249, 253-250. 


* * * Again, as deceased was not doing duty 
for the company, but was pursuing his own 
affairs only at the time of his death, he was 
not in that relationship of fellow service with 
the engineer or operatives of the special train 
which enables his administratrix to recover, 
relying upon the fellow servant statute of the 
State of Oregon, approved February 10, 1903, 
entitled “‘An act imposing upon railroad cor- 
porations liability for injury _ to their em- 
ployees in certain cases.” In Railroad Co. vs. 
Wade, 35 South. 863, 46 Fla. 197, a wife sued 
for damages for the death of her husband. 
The deceased was killed near the eastern 
boundary of a village in a collision between a 
hand car and a locomotive. In that case the 
facts showed that the engine was being run 
backwards in the night, and it was contended 
that it did not have proper lights and was 
running at an unusual rate of speed, The 
deceased was employed as a member of a 
bridge gang, but had been discharged for the 
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day, and had borrowed the hand car he was 
upon from the foreman of the crew of which 
he was a member. But the court held there 
could be no recovery, basing its decision upon 
the ground that the deceased at the time 
of the accident was not on duty, and was not 
a fellow servant with the trainmen, and that 
no relationship of master and servant ex- 
isted.”’ 


While the facts of the foregoing case are not, we 
admit, analogous with those of the case at bar, 
the principle involved in the two is not distinguish- 
able. If a servant mav ever ‘‘step aside from the 
business of his master’’ to do an act ‘‘that is not 
a part of that business,’’ most surely plaintiff did 
in this case when in defiance of his emplover’s 
orders he took one of its trains out on the road, 
and by so doing demolished it and cast his em- 
ployer in several hundreds of thousands dollars 


damages. 


The law of the subject as settled by the earliest 
eases has not been unsettled by late legislation. 
No case is to be found discussing the principle in 
question in connection with the Federal Employ- 
ers’ Liability Act. Many of the foregoing de- 
cisions, however, applied it in eases where state 
Liability Acts, not dissimilar to the Federal act, 
were relied upon. It has been applied, too, where 


recovery was sought under the very latest form 
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of labor legislation, the workmen’s compensation 
acts which impose an absolute liability where a 
workman is injured while engaged in his avoca- 
tion, without regard to whether his employer was 
negligent. In such cases the sole test of the right 
of recovery is whether the workman was “metic 
course of his employment”? when injured. The de- 
cisions are not numerous, the legislation being so 


recent, but are weighty. 


In Bryant v. Fissell, 86 At., 458, appears the only 
American construction of the phrase ‘‘in the course 
of the employment’’ as used in such legislation, 
which the digests disclose. Construing the New 


Jersey act of 1911, it was there said: 


“We conclude, therefore, that an accident 
arises ‘in the course of the employment’ if it 
occurs while the employe is doing what a man 
so employed may reasonably do within a time 
during which he is employed, and at a place 
where he may reasonably be during that 
time.”’ 


The test of reasonable conduct and reasonable 
place above prescribed is borne out by the practical 
construction put upon the English and Colonial 
acts of that ilk. Mr. Labatt, speaking of a similar 
phrase in those acts, says: 

“This phrase embraces only those accidents 


which happen to a servant while he is engaged 
in the discharge of some function or duty 
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which he is authorized to undertake, and which 
is calculated to further, directly or indirectly, 
the master’s business.”’ 


5 Labatt’s Master & Servant, (2d Ed.) 
§1806, 


Going further he gives these illustrations of cases 
where it has been held that the injured servant was 
not in the course of his employment when receiving 


the injury: 


‘‘Where a person employed in a factory to 
do purely unskilled labor, and expressly for- 
bidden to touch any of the machinery, was in- 
jured while attempting in violation of such 
orders, to clean a machine. Lowe v. Pearson, 
(1899) 1 @. B. (C. A.) 261, 68 L. J. O7 Bae 
S. 122, 47 Week. Rep. 193, 79 L. T. N. S. 654, 
15 Times L. R. 124. 


Where a driver of a canal boat violated the 
orders of his emplover, and attempted to steer 
the boat, and was drowned while steering. 
Whelan vs. Moore (1909) 43 Iv. Law. Times 
(C. A.) 205 (the desertion of another boatman 
created no emergency justifying the disobed- 
lence). 

Where a workman tried to get on a moving 
train contrary to orders. Pope vs. Hill’s Pli- 
mowih Co. (1910) 102 L. T. N.S. 632, 3 Bo ye 
Comp. Cas. 339. 


Where a boy at work in a colliery in disobed- 
lence to orders got in a tub that was being 
hauled on an endless chain. Barnes 1s. Nun- 
nery Colliery Co. (1910) W. N. 248, 45 L. J. 
NE ©. 707. 


Where a brakeman was injured by jumping 
off the seat of a lorrv, where he had been ex- 
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pressly forbidden to go, and where he had no 
duty to perform. Revie vs. Cumming, (1911) 
S. C. 1032, 48 Scot. L. R. 831. 


Where a workman climbed onto a tank to 
eat his dinner, contrary to orders. Brice vs. 
Hogi s(1909) 2 K, B..804, 101.1. TW. S. 
472, 25 Times L. R. 759, 53 Sol. Jo. 744. 


Where a miner’s body was found among the 
debris after a shot had been fired in a place 
where he had been forbidden to go, and no rea- 
son was shown for his being there. Traynor 
us. Addie (1911) 48 Scot. L. R. 820, 4 B. W. 
Comp. Cas. 357. 

Where a girl engaged in passing sheaves 
undertook, in disobedience to an express pro- 
hibition, to step across the opening through 
which they were fed, merely for the purpose 
of speaking to a friend, and without any neces- 
sity arising out of the work. Callaghan vs. 
Maxwell (1900) 2 Se Sess. Cas. 5th series, 
ai oi cot. Li. KR. 33, 7 Set: L. Tease: 


A miner who, after he had been suspended, 
was directed to go to a certain part of the 
mine, is not entitled to compensation for in- 
juries while remaining in the place which he 
had been told to leave. Smith vs. South Nor- 
manton Colliery Co. (1903) 1 K. B. 204, 72 L, 
Pas B. N.S. 76, Je P. 381551 Week. Rep. 
COowestioe 2. NES. 5,19 Times 1. R. 123, 


A message boy who, in using a hoist to carry 
him to the third floor of a building where it 
was his duty to go, instead of walking up the 
stairs, knowingly violates his orders, is outside 
the course of his employment. McDaid us. 
Steel (1911) S. C. 859, 48 Scot. L. R. 765, 4 B. 
W. Comp. Cas. 412. 


Anaccident caused by a workman going into 
place where he has been forbidden to go does 
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not ‘‘arise out of’’ the employment. Powell vs. 
Lanarkshire Steel Co. (1904) 6 Se. Sess. Cas. 
5th series, 1030.”’ 


Ibid, §1806, note 3. 


Other illustrations cited by the author at page 
5429 are where a miner took an obviously danger- 
ous path from the pit; where a workman left his 
work by an unauthorized route; where an engine 
driver went across the rails for his own purposes, 
his proper path not crossing the rails at all; where 
a workman in going home crossed a railway sid- 
ing, committing trespass in so doing, though two 
safe exits had been provided for him. In each of 
such cases it was held the accident did not arise 


‘out of and in the course of the employment.”’ 


The gist of the above decisions is unmistakable. 
They deal with the most advanced labor legislation ; 
with legislation which abolishes not merely all the 
affirmative defenses to actions brought by injured 
employes against their employers, but as well makes 
the sole test of right of recovery to be that the em- 
ploye was in the discharge of his duties, in the 
course of his emplovment, when injured. But 
such legislation, as construed by the courts, still 
requires reasonable conduct from the workman, a 
reasonable degree of obedience to that which his 


emplover may prescribe for the safe conduct of 
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his business. The contractual relation of master 
and servant is still a voluntary one on both sides, 
and in the contract of hiring the master may still 
stipulate that as a condition thereto the servant 
shall keep within such reasonable limits, not incon- 
sistent with the policy of the state, as may be pre- 
scribed. Whenever the servant needlessly, under 
no stress and in the presence of no emergency, goes 
beyond those limits without order, express or im- 
plied, of the master, he exceeds the contract of hir- 
ing and, being without it, may not claim the priv- 
ileges and protections to which he would have been 
entitled had he kept within it. 


Put in another way, it has ever been a funda- 
mental principle of the law of contracts that if one 
party to a contract does not abide by its valid stip- 
ulations he may not claim damages occasioned by 
his breach of it from the other party. The rule 
holds good in contracts of hiring, whether under 
the common law, the Employers’ Liability Acts, or 
the Workmen’s Compensation Acts. The master 
may require the servant to obey his reasonable 
rules and orders, and when the servant without ex- 
euse fails to do so, he has breached the contract 
and may not claim the protection to which he 


would have been entitled had he performed it. 


Applving the abstract to the concrete, the law 
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demands of a railway company that it make such 
rules and give such orders with respect to the con- 
duct of its business as shall tend to preserve the 
traveling public and its employes from injury. If 
those rules and orders are not promptly and in- 
variably obeyed, it were better they were not pro- 
mulgated, for with disregard they become snares 
for all concerned. In no contract of employment 
so much as in that of the railway emplove does 
the law write, emphatically and sternly, that the 
emplove must live up to the emplover’s rules and 
obey the employer’s orders, for in no other employ- 
ment are disregard and disobedience so certain to 
be attended with disastrous results. The law has 
recognized the hazards of that employment by safe- 
guarding it as no other employment is safeguarded, 
and demanding from railway companies implicit 
and absolute obedience to the law’s requirements. 
Such inflexiblity with one party forbids laxity with 
the other. The railway emplove who is injured in 
the course of. his employment may demand the 
pound of flesh from his employer. But he may not 
ask one drop of blood, and if he appeals to the 
rigors of the law, by the law must he be judged. If 
he has stepped aside from his master’s service, has 
flouted its commands and refused obedience to its 


rules and by reason of his contumacious conduct 
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been injured, then he has broken the law and his 
contract alike and may not claim the protection 
of either. 


An attempt may be made to confuse the prin- 
ciple here invoked with the doctrine of contribu- 
tory negligence, and it be argued that it is inap- 
plicable to this case because the Liability Act has 
done away with the defense of contributory neg- 
ligence. There is nothing in common between the 
two rules. The one upon which we rely goes to 
the question of whether a cause of action was 
made out against defendant; the other goes to the 
question of whether, a cause of action established, 
it may be defeated by a showing of plaintiff’s 
negligence. Defendant insists that no case was 
made against it because it appears that plaintiff 
was not in the course of his employment when 
he was injured; that because he had stepped aside 
from his service it owed him no other duty than 
it would a trespasser or licensee on its track, and 
no breach of such duty is disclosed by the evidence. 
The case is like that of Railway Company v. Chap- 
man, supra, where the defendant wished to show 
that the plaintiff was injured while attempting, in 
an intoxicated condition, to take charge of an en- 
gine, such an act being a violation of law. The 
court said of the question of his intoxication: ‘‘Its 
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relevancy to the case inheres in the question as to 
the defendant’s negligence rather than in the 
question as to the plaintiff’s contributory negli- 
gence.”? So it is here. The jury have found 
that the proximate cause of plaintiff’s injury 
was his act in leaving Coeur d’Alene in vio- 
lation of his orders. In doing so he was 
under no stress or strain, no emergency con- 
fronted him, and no excuse of any sort is of- 
fered for his conduct. He appears, then, to have 
voluntarily departed from his duty, and broken 
the obligation he had assumed to the defendant. 
Such an act may not be called negligence. Suppose 
that he had gone into the defendant’s vards at 
night and taken one of its cars and run it over 
the road for his own pleasure or profit. Would 
his act be called contributory negligence if he were 
injured while on the trip? Manifestly not, but on 
the authority of this court in the Russell case, or 
of the Court of Appeals for the Eighth Circuit in 
the more analogous case of Railway Company v. 
Bryant, 65 Fed. 969, it would be said he was not 
in the course of his employment and for that rea- 
son alone was entitled to no relief. Or suppose 
that when plaintiff reached Coeur d’Alene with his 
train the superintendent had ordered him to put his 


train on a siding and go off duty. If in violation 
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of such orders he had filled his train with passen- 
gers and started for Spokane, without orders, could 
his act be called contributory negligence if he 
brought the train into collision with another train 
because of his unauthorized and disobedient action? 
Hardly not, we think, if there be legal principles, 
the distinctions between which are to be observed. 
Go then to the actual case. Paintiff admits that 
he knew No. 20 was somewhere on the road, ap- 
proaching Coeur d’Alene, and that it was then 
due at Coeur d’Alene. He admits that he had no 
right to leave Coeur d’Alene until No. 20 came in 
unless he had telegraphic orders from the dis- 
patcher at Spokane authorizing him to do so. He 
bases his case upon having such orders, testifying 
that he received them, read them, clearly under- 
stood them, and that they were for him to meet 
No. 20 at Alan. The jury found he had no such 
orders, that he had no orders against No. 20, and 
that the orders he received were to meet Special 4 
at Alan. Do not the actual facts put him as much 
beyond the pale of his employment as the supposi- 
titious ones? Are they not, under the admitted 
facts even more convicting? No. 20 was due, it was a 
regular train, had the right of way, and it was 
plaintiff’s duty to clear it by five minutes. For 


him to take his train out under such circumstances 
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was to make disaster inevitable unless some lucky 
chance prevented. In doing so he violated his or- 
ders, violated his duty, violated the law. Surely 
it was not needed that in the contract of employ- 
ment defendant should have expressly stipulated 
that while in its service plaintiff should do what his 
duty required of him, should obey such rules as 
might be prescribed and such orders as might 
be given, and should keep within the law, in 
order to restrain him within such limits. ‘‘It will 
not be presumed that a master whose occupation 
is lawful invites a servant to come upon his prem- 
ises or to use his instrumentalities to violate the 
law.’ Railway Co. v. Chapman, supra. ‘‘Tf the 
employe will not conform to (the employer’s regu- 
lations) to the extent that he reasonably can, and 
suffers an injury not wantonly inflicted, he forfeits 
his claim to protection from his employer, and 
must himself bear the consequences.’’ Railway 
Company v. Doty, supra, ‘*Where the servant de- 
parts from the sphere of his assigned duty, the 
relation of master and servant is considered as 
temporarily suspended.”? Burnett v. Mills Co., 
supra. ‘“Though in a place where his duty re- 
quires him to be, a servant may nevertheless so 
conduct himself as to be outside the scope of his 
employment.”? Williamson uv. Berlin Mills Co., 
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supra. An employe is within the course of his em- 
ployment while he is ‘‘doing what a man so em- 
ployed may reasonably do within a time during 
which he is employed, and at a place where he 
may reasonably be during that time.’’ Bryant v. 


Fissell, supra. 


No reasonable person, it is true, can conceive 
why plaintiff should have done what he did. But 
is the utter unreasonableness of his act cause for 
holding it to be within the scope of his employ- 
ment? Quite the contrary, say the authorities 
above cited. He was certainly not doing what he 
might be reasonably expected to do during the 
time he was employed, nor was he in a place where 
he might reasonably be during that time. Negli- 
gent he was, of course. Criminal he was, too. But 
both negligence and criminality were in a matter 
wholly without the scope of his employment, in a 
place he was forbidden to be, and doing an act 
he was forbidden to do. To say his emplover may 
be held liable to him for the consequences of his act 
under such circumstances, on the theory that 
though he had flouted it, disobeyed its orders, and 
done what it had commanded him not to do, he was 
still in its service and entitled to the high degree 
of care it owed emploves who were in the discharge 
of their duties, would be to declare a rule no court 
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in Christendom has ever sanctioned. 


The law will not weigh with too fine a balance 
the wisdom or propriety of an act done by a rail- 
way employe while actively engaged in the dis- 
charge of his duties; while switching cars; while 
running his train over the road; while bringing it 
down through extensive yards into the station in 
a city. If then an automatic coupler fails to work 
and he endeavors to adjust it while the cars are 
moving instead of bringing them to a stop, or he 
runs over a dangerous bit of track too rapidly, or 
fails to heed or see a danger signal, the law calls 
the act negligent, and Congress has provided that, 
given such negligence on the emplover’s part as 
will make a cause of action, the employe’s negli- 
gence of such a character will not defeat it. There 
is no such case here. Paintiff’s train was in a 
terminal station and had stood there for 10 or 15 
minutes. During that whole time a regular train 
was due. He knew he must not leave Coeur 
d’Alene until that train came unless the dispatcher 
gave him telegraphic orders to do so. He re- 
ceived orders which he read; read them coollv and 
earefully, he says, and understood them thorough- 
ly. Because, as he says, they gave him permission 
to go, he took his train out. The jury have found that 


he testified falselv as to the nature of his orders, 
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and that finding leaves him without justification 
for what he did. He says he had no right to leave 
Coeur d’Alene without orders against No. 20, and 
the jury have found he had no such orders. He 
stands convicted of acting in deliberate violation 
of the rules of the company, of his duty, and of 
the law. When he did so he broke the obligations 
he owed the defendant as his emplover, and it 


no longer owed him any duty as its employe. 


(b) The trial judge submitted to the jury the 
question of what was the proximate cause of the ac- 
cident, reading to them the definition of proximate 
cause found in the opinion in Milwaukee ete. Co. 
us. Kellogg, 94 U. S., 469, and charging that if thev 
found that plaintiff left Coeur d’Alene in violation 
of his orders, and such act was the proximate cause 
of the accident, then he could not recover. Ordin- 
arily the question of what is the proximate cause 
of an injury is one of fact for the jury (Railway 
Co. vs. Kellogg, supra), but the trial judge consid- 
ered the finding of the jury as to that fact to be 
deprived of all value by the finding with respect 
to the brakes, such finding showing a concurring 
cause. This, of course, in pursuance of his theory 
that he could look onlv to the pleadings and the 
findings to ascertain the meaning of the findings. 


Construing the findings in the light of the entire 
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record, as under the state practice we may, it 1s 
apparent that when the jury found as matter of 
fact that the proximate cause of the disaster was 
the act of plaintiff in leaving Coeur d’Alene in 
violation of his orders, the legal effect of their 
finding was in no way weakened by their further 
finding that ‘‘the air brakes on Campbell’s train 
immediately before the collision (were) insufficient 
to enable Campbell to control the speed of the 


train.’’ 


‘‘Proximate cause’’ is defined in Railway Com- 
pany vs. Kellogg (94 U. S. 469), from which the 
trial judge read to the jury, in these words: 


“The true rule is, that what is the prox- 
imate cause of an injury is ordinarily a ques- 
tion for the jury. It is not a question of sci- 
ence or of legal knowledge. It is to be deter- 
mined as a fact, in view of the circumstances 
of fact attending it. The primary cause may 
be the proximate cause of a disaster, though 
it may operate through successive instruments, 
as an article at the end of a chain may be 
moved by a force applied to the other end, 
that force being the proximate cause of the 
movement, or as in the oft-cited case of the 
squib thrown in the market-place. 2 BI. Rep. 
892. The question always is, Was there an 
unbroken connection between the wrongful act 
and the injury, a continuous operation? Did 
the facts constitute a continuous succession of 
events, so linked together as to make a natural 
whole, or was there some new and independent 
cause intervening between the wrong and the 
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injury? It is admitted that the rule is dif- 
ficult of application. But it is generally held, 
that, in order to warrant a finding that negli- 
gence, or an act not amounting to wanton 
wrong, is the proximate cause of an injury, 
it must appear that the injury was the nat- 
ural and probable consequence of the negli- 
gence or wrongful act, and that it ought to 
have been foreseen in the light of the attend- 
ing circumstances. * * * We do not 
say that even the natural and probable con- 
sequences of a wrongful act or omission 
are in all cases to be chargeable to the mis- 
feasance or nonfeasance. They are not when 
there is a sufficient and independent cause 
operating between the wrong and the injury. 
In such a case the resort of the sufferer must 
be to the originator of the intermediate cause. 
But when there is no intermediate efficient 
cause, the original wrong must be considered 
as reaching to the effect, and proximate to it. 
The inquiry must, therefore, always be whether 
there was any intermediate cause disconnected 
from the primary fault, and self-operating, 
which produced the injury.”’ 


There is an interesting application of the prin- 
ciple in Insurance Company vs. Boon, 95. 3.45), 
117. Fire insurance policies had been written 
which provided that the insurer should not be liable 
for loss by fire ‘which may happen or take place by 
means of any invasion * * * or of any military or 
usurped power. The insured property was in a 
town where were considerable quantities of mili- 
tarv stores, which was occupied by the Federal 


troops during the civil war. It was attacked by 
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the rebels, and it becoming apparent to the union 
commander that he could not successfully defend 
the place, he ordered fire set to the building in 
which were the military goods, in order to prevent 
them falling into the enemy’s hands. The fire 
spread to the insured property, and in an action 
on the policies the question was whether the re- 
sultant loss was proximately caused by the rebel at- 
tack or by the act of the union commander in set- 
ting fire to the militarv stores, for in the former 
event the insurer would not be Hable; in the lat- 
ter it would. It was held that though the loss was 
immediately caused by the act of the union com- 
mander in setting the fire, it was proximately 
caused by the antecedent rebel attack, and so the 
insurer was not liable. Said the court: 


‘‘The proximate cause is the efficient cause, 
the one that necessarily sets the other causes 
in operation. The causes that are merely in- 
cidental or instruments of a superior or con- 
trolling ageney are not the proximate causes 
and the responsible ones, though they may be 
nearer in time to the result. It is only when 
the causes are independent of each other that 
the nearest is, of course, to be charged with 
late) velisfelsnyeny "a S2 


‘The proximate cause, as we have seen, is 
the dominant cause, not the one which is inci- 
dental to that cause, its mere instrument, 
though the latter may be nearest in place and 
time to the loss. In Milwaukee & St. Paul 
Railway Co. vs. Kellogg, 94 U. S., 469, we 
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said, in considering what is the proximate and 
what the remote cause of an injury, ‘‘The in- 
quiry must always be whether there was any 
intermediate cause disconnected from the pri- 
mary fault, and self-operating, which produced 
the injury.’’ In the present case, the burning 
of the city hall and the spread of the fire after- 
wards was not a new and independent cause of 
loss. On the contrary, it was an incident, a 
necessary incident and consequence, Ol sre 
hostile rebel attack on the town—a military 
necessity caused by the attack. It was one of 
a continuous chain of events brought into be- 
ing by the usurped military power—events so 
linked together as to form one continuous 
whole.”’ 


To apply the principles above settled to the 
facts of the particular case. 


Plaintiff’s wrongful act in leaving Coeur d’Alene 
in violation of his orders was the efficient cause of 
the collision. Had plaintiff’s train not been 
wrongfully out on the road, bearing down upon No. 
90 at 30 miles an hour, the condition of the brakes, 
no matter how insufficient they may be presumed 
to have been, would not have been a factor in caus- 
ing the wreck. Moreover, the evidence proves the 
brakes to have been sufficient for any normal use. 
There is no weighing of evidence or passing upon 
facts when, for the purpose of arriving at the 
meaning of the jury’s finding with respect to the 
air brakes, we accept plaintiff’s testimony relating 


thereto unreservedly. It shows the brakes to have 
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been of standard make, to have worked perfectly 
under the use to which they were subjected in the 
normal operation of the train, and to have taken 
hold perfectly under the stress of ‘‘dynamiting.’’ 


The sole evidence of insufficiency, if such it may 
be called, is that after holding a second under that 
strain they released without apparent cause. The 
collision followed in another second or two, before 
plaintiff could attempt to do anything with them. 
Though saying that neither he nor any one else 
knows why the brakes released, plaintiff guessed 
at several causes, one of which was that a piece of 
dirt might have gotten into the valves, which did 
not interfere with the working of the brakes in 
their ordinary use, but affected them under the 
extraordinary strain of dynamiting; another that 
a cylinder may have broken from too hard an ap- 
plication; another that a ecvlinder, or train pipe, 
or brake beam, might have broken because the 
brakes were not applied properly. Now the jury 
did not find that the brakes were defective or in- 
sufficient for the safe operation of the train in 
ordinary use. It was only that “immediately be- 
fore the collision’’ they were ‘‘insufficient to enable 
Campbell to control the speed of the train.’’ The 
most unfavorable inference to defendant which 


may be drawn from the finding, read in the light 
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of plaintiff’s testimony, is that there was some 
latent defect in them which, while not interferring 
with their perfect operation under normal con- 
ditions and mode of operation, rendered them un- 
able to withstand the extraordinary strain plaintiff 
put upon them in the attempt to avoid the col- 
lision. 

That being true, the language used in the Boon 
ease is strikingly applicable here. Plaintiff’s 
wrongful act in exposing his train to a collision 
with No. 20 was the efficient cause of the collision. 
If it may be said that the failure of the brakes to 
work was also a cause, that cause ‘‘was an inci- 
dent, a necessary incident and consequence”’ of the 
efficient, the superior, the controlling cause—plain- 
tiff’s wrongful act. Only because of that act was 
it necessary to resort to the brakes at all, and it 
was solely because of that act that they failed to 
work, that act alone causing them to be exposed to 
the extraordinary strain of dynamiting. Such a 
failure was therefore ‘‘one of a continuous chain 
of events brought into being”’ by plaintiff’s wrong 
—‘‘events so linked together as to form one con- 
tinuous whole.”’ 


In City of Winona 1s. Botect, 169 Fed., 321, a 
whistle was blown, frightening a team of horses 


which was being driven past and causing them to 
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run away, and, upon the giving way of parts of 
the harness and vehicle, causing injury to the oc- 
eupants of the vehicle. In an action to recover 
damages for such injuries the defendant invoked 
the doctrine of proximate cause. Said the court 
in that behalf: 


‘‘Nor can the contention be sustained that 
the unhooking of the tugs, the breaking of the 
pole, or any of the other events between the 
blowing of the whistle and the injuries and 
death was, and the blast of the whistle was 
not, the proximate cause of those dire ef- 
fects. The proximate cause of an injury is 
the primary moving cause without which it 
would not have been inflicted, but which, in 
the natural and probable sequence of events, 
and without the intervention of any new or in- 
dependent cause, produces the injury. The 
intervening cause that will insulate the orig- 
inal wr ongful act or omission from the injury 
and relieve of liability for it must be an inde- 
pendent, intervening cause which interrupts 
the natural sequence of events, prevents the 
ordinary and probable result of the original 
act or omission and produces a different re- 
sult which could not have been reasonably an- 
ticipated. Union Pacific Ry. Co. v. Callaghan, 
6 C. C. A. 205, 210, 56 Fed. 988, 993, 994; Cole 
vs. German Savings d& Loan Sue., 59 C. OC. A. 
993, 097, GU0, 124 ede ila 17 20, 63 L. R. A. 
416. The blast of this whistle was the primary 
moving cause without which the accident would 
not have happened. It was the cause which 
set in motion all the other events, the cause 
which set the horses into a dead run, made 
them uncontrollable, brought about the un- 
hooking of the tugs, the breaking of the pole, 
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the crash of the wagon against the railing, 
and the throwing of its occupants to the 
ground below. All these intermediate acts 
were dependent, not independent, causes. They 
were mere links in the chain of causation be- 
tween the blowing of the whistle and the in- 
juries and death it produced, and were them- 
selves caused by the blast of the whistle.’’ 

So here plaintiff’s act in leaving Coeur d’Alene 
in violation of his orders was ‘‘the primary moving 
cause’’ without which the collision would not have 
occurred. It ‘‘set in motion all the other events.’’ 
It caused an unusual strain to be placed on the air 
brakes, and that unusual strain or some other un- 
explained cause occasioned brakes which had al- 
ways theretofore worked perfectly to fail to oper- 
ate. The failure of the brakes was a mere link 
in the chain of causation between plaintiff’s wrong 
and the injury it produced, and was itself caused 
by the original wrongful act. 


In Union Pacific Railway Company vs. Cal- 
lahan, 56 Fed. 988, a repair train was sent out for 
the purpose of repairing wash-outs on a railway 
line. A section foreman discovered a bridge in his 
section to be in an unsafe condition and placed the 
usual danger signal, a red flag, between the rails 
about 700 feet from the bridge. He then went back 
to a station and when the repair train approached 


the station he signalled it to stop, intending to in- 
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form those in charge of it of the danger ahead. 
The engineer saw his signal, responded to it, and 
slackened the speed of the train to about four miles 
an hour, and would have stopped the train but that 
the conductor signalled him to go ahead,and he there- 
upon went on before the section foreman could in- 
form him of the danger. Under the rules of the 
road the engineer should have looked out and have 
seen the danger signal the section foreman had put 
out near the bridge, but he failed to do so and in 
consequence of such failure the train was wrecked 
and one of the repair men upon it was injured. 
The conductor on the train was deemed the injured 
man’s vice principal, and so the question arose 
whether the proximate cause of the accident was 
the negligence of the conductor in failing to heed 
the section foreman’s signal to stop at the station, 
or the negligence of the engineer, who was the 
plaintiff’s fellow servant, in failing to observe the 
danger signal at the bridge and stop before going 
upon it. Holding that the conductor’s negligence 
was the proximate cause of the injury the court 
said: 


‘‘The negligence of the engineer was not an 
intervening cause that interrupted or turned 
aside the natural sequence of events, or pre- 
vented the natural and probable effect of the 
conductor’s negligence. It simply failed to 
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interpose the engineer’s care to prevent this 
probable result, and left the natural sequence 
of events to flow on undisturbed to the fatal 
effect. It may be true that, if the engineer 
had seen and obeyed the danger signal on the 
track, or had seen the damage to the bridge, 
and had stopped the train, the accident would 
not have happened; but his failure was but 
the concurring or succeeding negligence of a 
servant, which permitted the conductor’s 
breach of duty to work out undisturbed the 
disastrous result of which it was the primary 
and efficient cause. * * * 


‘‘The independent intervening cause that 
will prevent a recovery on account of the act 
or omission of a wrongdoer must be a cause 
which interrupts the natural sequence of 
events, turns aside their course, prevents the 
natural and probable result of the original act 
or omission, and produces a different result, 
that could not have been reasonably antic- 
ipated.”’ 


Certainly it cannot be said that the failure of 
the brakes to work was a cause which interrupted 
the natural sequence of events, turned aside their 
course, and prevented the natural and probable re- 
sult of plaintiff’s wrong. The faultless working of 
the brakes, indeed, was all that would have pro- 
duced ‘‘a different result,’’ one ‘‘that could not 


have been reasonably anticipated.”’ 


In Pittsburg etc. Co. us. Sudhoff, 88 N. E., 702, 
a helper engine was detached from a train which 


it had been assisting over a grade and run ahead 
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to a siding, where a switch was turned in order 
that it might pass upon the siding by a brakeman 
upon the helper engine, who for such purpose was 
under the control of the engineer. The helper en- 
gine passed upon the siding but the brakeman 
failed to close the switch. The switch had no light 
upon it, and a rule of the company which was un- 
derstood by the engineer of the following train 
was that the absence of a hght upon a switch was 
a signal for the train to stop, unless he received a 
signal from those in charge of the helper engine 
to come ahead. He received no such signal, but 
nevertheless did not stop; ran his train down upon 
the open switch and through it upon the siding and 
into collision with the helper engine, killing the 
engineer. Speaking of the doctrine of proximate 
cause the court said: 


‘Tt is further insisted in argument that the 
act of the deceased engineer in running his 
train upon the side track and of the negligent 
brakeman in failing to close the switch after 
the decedent’s engine had passed onto the side 
track were new and independent causes inter- 
vening between the negligence complained of 
and the injury. The proximate cause of the 
injury complained of was the sufficient cause. 
Other causes co-operating were merely inci- 
dental or conditions that gave to the efficient 
cause the opportunity to effect the injury. It 
is said in Indianapolis, ete. Co vs. Schmidt, 
163 Ind. 361, 71 N. E., 201, that, when several 
causes conspire to bring about a resultant in- 
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jury, the more scientific inquiry seems to be 
whether or not one is not the efficient and 
others merely the incidental causes. Here the 
efficient cause of the injury was clearly the 
collision of the two engines. The running of 
the engine drawing the freight train in col- 
lision with the decedent’s engine was the thing 
that produced the injury, and the running of 
this engine down over the switch, in the face 
of the signal to stop, and without a signal to 
come on, is the negligence complained of, and 
is the negligent act which the jury find to have 
been established. The open switch was not 
only antecedent in point Of time iat 1S ame 
did not intervene between the negligent act of 
the engineer drawing the freight train com- 
plained of and the injury—but it would of 
itself have been entirely harmless but for ae 
negligence of the engineer in failing to abide 
by the rules of the company. Terre Haute ete. 
Go. vs. Buck, 96 Ind. 346, 49 Am. Rep. 168 ; 
New York ete. Co. vs. Perriguey, 138 Ind. 42, 
Bie. H, 283, 31 NE. 976; Alexander vs. Town 
of New Castle, 115 Ind. 51, 17 N. E. 200; Louis- 
sade etc. Coons, Noland, 130 Ind. 67, 34 N. i. 
710. It is said in Terre Haute etc. Co. vs. 
Buck, supra: ‘To entitle a party charged with 
negligence to exemption, he must show not only 
that the same loss might have happened, but 
that it must have happened if the act com- 
plained of had not been done.’ In New York 
ete. Co. us. Perriguey, supra, quoting from 
Milwaukee ete. vs. Kellogg, supra, it is said: 
‘The inquiry, therefor, must always be whether 
there was any intermediate cause disconnected 
from the primary fault, and self-operating, 
which produced the injury.’ Here the open 
switch was not only an intermediate cause, but 
+t would not of itself have caused the injury. 
We think it must be held that the negligence of 
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the engineer drawing the freight train in 
running his train over the switch, the 
switch lght being out, and without a signal 
from the train crew of the decedent’s engine 
to come on, was the proximate cause of the in- 
jury from which appellee’s intestate died.”’ 


Quite similar in principle is New York etc. Co. 
vs. Perigeuy, 34 N. KE. 233. There engine No. 
172 was sent out upon the road with instructions 
to run to Argos and lay up for No. 167. When No. 
172 reached Argos someone told the engineer that 
No. 167 had already passed, whereupon in defiance 
of his orders he left Argos and proceeded on his 
way. When he had gone about two miles beyond 
Argos he saw No. 167 approaching and brought his 
train to a stop. It was in the night time, and the 
headlight on No. 172 was so defective that it could 
not be seen, and consequently those in charge of 
No. 167 came down upon No. 172 without being 
aware of its presence on the track and ran into it, 
inflicting imjuries upon the plaintiff, who was 
the fireman on No. 167. The negligence charged 
was that of the engineer of No. 172 in running past 
Argos, and in the failure of the company to equip 
No. 172 with a headlight before sending it out on 
the road at night. The jury found that the de- 
fective headlight was the proximate cause of the 


collision and the plaintiff’s injury. The court held 
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that this conclusion was not supported by any evi- 
dence, saying: 


“So in the case before us, the negligence 
of the appellant made it possible for Ferris 
to set the dangerous obstruction upon the rail- 
way, but it was his act in placing it there, in 
violation of expressed instructions, that caused 
the injury. It was not negligence for the ap- 
pellant to have left its engine standing in its 
yards, in a proper place, for repairs, nor was it 
negligence to have left 1t upon a sidiny at Ar- 
gos, until No. 167 had arrived and passed. So 
standing it was harmless. That it would have 
been moved out upon the main track in the 
face of an approaching train, in violation of 
the direct orders of the company, could not 
have been reasonably anticipated by the ap- 
pellant. No reasonable prudence and foresight 
could have determined upon such a result with- 
out a knowledge of the recklessness and ignor- 
ance of the engineer—a fact here found to 
have been unknown. Suppose this suit were 
against Ferris for the damages resulting to 
appellant’s engines, or by the appellee for his 
injuries, could he assert with reason that his 
negligence was not the proximate cause of the 
collision? Suppose the conduct of Ferris, in 
promoting the collision, to have been wanton 
or willful; could it be said that the prior neg- 
ligence of the company was the proximate 
cause of the collision? We believe not. The 
movement of the train under the management 
of Ferris was the independent wrongful act 
of a responsible person. Such act of Ferris 
was not indueed by the act of the appellant, 
nor did the act of Ferris so operate on the act 
of the appellant as to cause appellant’s act to 
produce the injury. If it had so operated, ac- 
cording to the authority we have cited, respon- 
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sibility would not attach to the appellant’s act. 
The absence of the headlight was not the cause 
of the injury. Such absence was but an in- 
cident to the appellee’s failure to avert the col- 
lision. We cannot escape the conclusion that 
the wrongful act of Ferris was the immediate 
eause of the injury.”’ 


Upon the foregoing authorities, we submit that 
plaintiff’s act in leaving Coeur d’Alene in violation 
of his orders when No. 20 was approaching, where- 
by a collision between the two trains would be in- 
evitable unless some lucky chance operated to 
avert it, was the efficient cause of the collision, the 
one which necessarily brought it about. The ut- 
most that can be said of the failure of the brakes 
to work as a cause for the accident was that such 
failure deprived the plaintiff of one chance which 
he had among several which might be imagined to 
avert the consequences of his own wrongful act. 
The disaster might have been averted in many 
ways. A switch might have been turned at the wve 
in the west end of the Coeur d’Alene vards, or the 
east switch at Gibbs, and plaintiff’s train have been 
derailed. Plaintiff might have been keeping a 
lookout on the track ahead of him instead of oe- 
eupying himself with the time card and fixing the 
cushion of his seat, and so have seen No. 20 in time 
to have stopped his train with the normal applica- 


tion of the brakes or with his reverse apparatus. 
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The motorman of No. 20 might have seen plaintiff’s 
train in time not merely to have brought his train 
to a full stop, as he did, but to reverse his motor 
and thus have run away from plaintiff’s mad 
charge down upon him. But all those things were 
mere opportunities which there might have been 
for averting the consequences of plaintiff’s own 
wrong, and to say that the failure of any one of 
them to avert the wreck was the proximate cause 
of the collision is absurd. The dominant cause was 
plaintiff’s wrongful act in leaving Coeur d’Alene, 
and that was the proximate cause of the collision. 
All the other opportunities to avert the conse- 
quences of his act, whether the real opportunity 
suggested by the evidence or the supposititious op- 
portunities which occur to the imagination, were 
mere incidents to the final working out of the orig- 


inal cause to its natural result. 


It is certainly an innovation upon the rules of 
law governing any relation in life to say that one 
whose own wrongful act is the proximate cause 
of an injury being done him may recover damages 
from another because such other failed to do some- 
thing which would have averted the consequences 
of the wrongful act. The case at bar is stronger 
than that stated, because the findings of the jury 


show plaintiff to have been engaged in the commis- 
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sion of an unlawful act when he was injured. He 
was in charge of the wrecked train, and he endan- 
gered the lives of those upon it when he took his 
train out of Coeur d’Alene in the face of the regu- 
lar train, which had the mght of way, and he fully 
compassed his crime when he crashed into the other 
train, killing eighteen persons who were passengers 
on his train. 


In Lloyd us. Ratlway Company, 66 8. E., 604, 
the plaintiff alleged that he was a fireman on one 
of the defendant’s trains; that he was required to 
remain on duty for more than sixteen hours with- 
out rest, in violation of a statute of North Carolina, 
and that in endeavoring to board his train he 
missed his hold, fell and was injured because he 
was so weakened by his long service without rest 
that he could not properly look out for himself. 
The court, construing the statute in question, held 
that it forbade the emploves to whom it applied, 
in which class plaintiff was, from working more 
than sixteen hours, and that the plaintiff himself 
was guiltv of a violation of the statute when he 
remained on duty for more than sixteen hours, and 
being therefore in the commission of an unlawful 
act, that he could not recover. 


‘Tt is very generally held, universally so far 
as we are aware, that an action never lies when 
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a plaintiff must base his claim, in whole or 
in part on a violation by himself of the crim- 
inal or penal laws of the state. In / Waite’s 
Actions and Defenses, p. 43, the principle is 
broadly stated as follows: ‘*No principle of 
law is better settled than that which declares 
that an action cannot be maintained upon any 
ground or cause which its law declares to be 
Ulegal’—citing Davidson vs. Lanier, 4 Wall, 
447, 18 L. Ed. 377; Rolfe vs. Delmer, 7 Rob. 
(N. Y.) 80; Stewartson vs. Lathrop, 12 Gray 
(Mass.) 52: Howard vs. Harris, 8 Allen 
(Biass.) 297: Pearce us. Brooks, iu. R. 1 Exeb. 
213; Smith vs. White, L. R. 1 Eq Cases, 626. 
And this statement of the doctrine is supported 
and fortified by numerous decisions here and 
elsewhere.’’ (Citing cases.) 


No wrong can be greater than the disobedience of 
orders by a man entrusted with the control of a 


railway train. 


‘Tt is indispensable to the safety of the trav- 
eling public that rules like the ones we have 
been considering should be literally obeved by 
trainmen, and when a trainman whose duty 
it is to obey these rules is injured as a result 
of their violation, it is well settled that he 
cannot recover damages from the company. 
Asesaid im Sticlan*s Adm’? vs. T. C. Re Co. 
100 S. W., 236, 30 Ky. Law Rep. 1040: ‘Abso- 
lute obedience to orders regulating the move- 
ment of trains is indispensable to the safety of 
life and the protection of property. and carriers 
engaged in the hazardous business of transpor- 
tation by modern methods have the right to de- 
mand the highest efficiency in the service, and 
to exact implicit obedience to the orders of 
superiors, and to establish and enforce rules 
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for the discipline of their employes. It is not 
the purpose of the courts to encourage in 
any way violations by employes of reason- 
able rules by relieving them of the consequences 
of their wrongful acts, or to subject the com- 
pany to damages caused by their disobedience.’ 
In L. & N. Rk. Cov vs. Scantony 60 5. WaiGaae 
22 Ky. Law Rep. 1400, we said: ‘The respon- 
sible trainman who violates such reasonable 
rules, of which he has knowledge, and which 
he has undertaken to regard, must needs take 
upon himself the personal consequences of his 
dereliction. If injurv results to him by reason 
of such violation, and which would not, in any 
probabilitv, have occurred but for it, he alone 
should suffer the consequences of his fault.’ ”’ 


Louisville, etc. Co. vs. Moran, 146 8. W., 
1135. 


The State of Idaho recognized how essential it 
was that trainmen should attend strictly to their 
duties and obey the rules and orders given them 
by making it a crime for any person in charge of 
a train either to endanger the lives of the passen- 
gers thereon or to cause death or injury to them 
by his neglect. The wreck out of which this action 
grew, with all its tragic consequences, the death of 
eighteen persons, the injuring and maiming of so 
many others, shows how absolutely essential it is 
that trainmen shall be held to the highest standard 
of attention to their duties and obedience to their 
orders. The plaintiff cannot recover in this case 


unless he is permitted to found his right of action 
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upon willful disobedience of his orders and the 
violation of the statute. Surely it needs no very 
extensive citation of authorities to establish that no 


cause of action can spring from such sources. 


The doctrine of contributory negligence, once the 
bugbear of plaintiffs in personal injury cases, now 
the refuge of all the undeserving who can sue un- 
der the Federal Liability Act, may be invoked, and 
it be said that to hold plaintiff’s wrong to be the 
proximate cause of his injury is merely to convict 
him of negligence which contributed to his injury, 
and therefore no defense is disclosed. Such an ar- 
gument would only expose an inability to dis- 
tinguish legal principles. Proximate cause does 
not usually have to do with defenses, not at all with 
affirmative defenses, such as contributory negli- 
gence. It goes to the root of the action, and by 
the application of its rules it must be determined 
whether a cause of action exists. There is a cause 
for every injury; a dominant, efficient cause which 
set in motion the train of events which culminated 
in the injury. There may be more than one such 
cause, as where the engineer of a locomotive and 
the motorman of a street car crash into each other 
at a street crossing because both have disregarded 
rules, orders and signals. There may be but one 


such cause, as where a train having the right of 
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way is run into by another train which should have 
been on a siding miles away. Intermediate these 
two perfectly plain cases are the great number in 
which it is difficult to trace the injury to the orig- 


inal efficient cause or causes. But it must always 
be traced there, else no cause of action will be made 
out, for the law will no more permit an action to 
be based upon remote, speculative or conjectural 
causes than it will award damages which are re- 
mote, speculative or conjectural. In the vast num- 
ber of cases there are events occurring between the 
cause and the result which have some relation to 
them; some near, some remote. In all such, had 
the intermediate events taken some other course 
than they did, the injurious result might have been 
avoided. But that does not make them the domi- 
nant, efficient causes of the injury. If the first 
or second person at whom the lhghted squib was 
thrown had struck it into a vacant place, injury 
would not have resulted. But their failure to do 
so did not render them the proximate causes of 
the injury which resulted. An engineer leaves a 
station in violation of his orders, and word is wired 
to various points on the line to stop him before he 
comes in collision with an approaching train. 
Through neglect here and neglect there he is not 


stopped, and a collision results. His wrongful 
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act still remains the proximate cause of the col- 
lision. No more can be said of the neglect of the 
employes who failed to signal him to stop than that 
it failed to interrupt and turn aside the natural 
course of events, and permitted the wrongful act 
of the engineer to work out its logical results. 


Suppose there were no Federal Liability Act, 
and plaintiff had pleaded for his cause of action 
against defendant the facts which the jury have 
found, viz., that he left Coeur d’Alene in viola- 
tion of his orders and in the face of an approach- 
ing train which had the right of way; that he saw 
the other train in time to have stopped his train 
and avoided the collision, but for some unknown 
reason the brakes failed to work perfectly under 
the extraordinary strain put upon them in the 
effort to avoid the collision. It would, of course, 
be held he had no cause of action. And why? 
Because the proximate cause of his injury was not 
negligence on defendant’s part, but his own wrong 
in violating orders and going out on the time of 
the other train. Defendant, evidently, could only 
be held for negligence on its part which caused 
the injury. Now the cause of an injury, in the 
sense in which that word is used in determining 
whether a cause of action exists, is its proximate 


eause. <All remote and incidental causes are dis- 
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regarded. Putting contributory negligence en- 
tirely out of the case, it would be held that when 
plaintiff pleaded that he was in a position of peril 
without fault on defendant’s part, and the only 
negligence pleaded against defendant was that it 
failed to provide him with adequate means to 
avert the peril, it having no reason to suppose he 
would go into such peril, he stated no cause of 
action. The proximate cause of the injury was 
his own wrong, and the negligence of the company 
in failing to provide him means to extricate him- 
self from the position of peril in which he had 
put himself was only a remote cause; one upon 


which an action could not be based. 


The Liability Act has made no change in the 
law with respect to causes of action. The law of 
proximate cause remains as it was. Under the 
act many familiar defenses are ho more. ‘The 
terms ‘‘fellow servants’? and ‘‘contributory negli- 
gence’’ have lost all their meaning, and ‘‘assump- 
tion of risks‘‘ is but a shadow of its former self. 
But nowhere in the act may any expression be 
found which lends support to the notion that an 
act which has tended only remotely or incidentally 
to cause an injury, or has failed to prevent some 
other act ‘‘to work out undisturbed the disastrous 


result of which it was the primary and efficient 
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cause,’’ is actionable. Where an injury results 
‘‘from the negligence’ of any employe of an in- 
terstate carrer, or ‘‘by reason of any defect or 
insufficiency, due to its negligence’’ in its ways 
or appliances, the carrier is liable. Lacking any 
new or extended definition of negligence, or pre- 
scription of lability therefor, in the act, we must, 
under well understood rules, determine what was 
intended from the existing law. Seeking there, 
we find that in order that one may be held liable 
for injury caused by his negligence, his negligence 
must be the proximate cause of the injury. And 
the courts hold that rule prevails under the Lia- 
bility Act as it ever did. 


‘‘The case, as has been said already, arises 
under the act of Congress fixing the liability 
of interstate railroads for injuries to their 
employes, and is determinable by its provi- 
sions. Under that act the doctrine of re- 
spondeat superior apples in favor of an in- 
jured servant, and what is known as the 
‘‘fellow servant doctrine’’ is practically abol- 
ished. Contributory negligence on the part 
of the injured servant diminishes, but does 
not defeat, a recovery. The defense of assump- 
tion of risk was not abolished, however, except 
in cases where the servant was injured through 
the violations by the master of some ‘statute 
enacted for the safetv of employes.’ The 
questions of negligence and of proximate 
cause are still to be determined according to 
the general existing rules on that subject.” 


Bowers vs. Railway Co., T3 8. K., 677. 
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Holding that the Federal Employers’ Liability 
Act superseded, so far as interstate commerce was 
concerned, a state statute which made the mere 
occurrence of an accident prima facie evidence of 
negligence, and that consequently there was error 
in submitting the case under the provisions of 
the state statute, it was said: 


“Tt will be noticed that the Ohio statute 
differs radically from the Employers’ Lia- 
bility Act in giving a basis upon which the 
recovery can be had, since under section 6243 
of the Ohio statute a prima facie case of neg- 
ligence on the part of the employer is made 
out when any defect or unsafe condition is 
shown in the cars, while under the federal 
statute the plaintiff must show negligence 
under the rules ordinarily applicable to cases 
of that character.”’ 


Railway Company vs. Finan’s Adm’x., 155 
S. W., 742. 


In Railway Company vs. Fulghan, 181 Fed., 91, 
in an action based upon both the Employers’ Lia- 
bility Act and the Safety Appliance Act, the court 
quoting approvingly from the much cited case of 
Patton vs. Railway Company, 179 U. S., 658, said: 


‘The application of these rules to the facts 
disclosed by this record necessitates a reversal 
of the judgment below. The case came to the 
trial court with the legal presumption that 
the defendant had furnished and maintained 
a lawful and operative lever and automatic 
coupler, for the legal presumption is that 
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every one obeys the laws and discharges his 
duty. The plaintiff averred that the defend- 
ant had negligently failed to maintain a lawful 
lift pin lever and coupler and that this failure 
had caused the deceased to step between the 
ears and be killed. He proved that Pogue 
stepped betwen the cars and was killed, but 
he produced no evidence that the lift pin 
lever did not open the coupler when Pogue 
jerked it, or that the lever or the coupler were 
in any way defective or inoperative. All the 
witnesses who examined the coupler or the 
lever before or after the accident found them 
operative and in perfect condition. The re- 
sult is that the conclusion of the jury that 
the coupler was defective was a mere ¢on- 
jecture; that there was no evidence in the case 
of any such defect; that the legal presumption 
that the defendant had furnished and main- 
tained a lawful coupler was not overcome, but 
still prevailed; that this presumption was sus- 
tained by the evidence of all the witnesses 
who examined the coupling apparatus; and 
that the guess of the jury was without sub- 
stantial evidence to sustain it. 


The doctrine of res ipsa loquitur is inap- 
plicable to actions between employers and em- 
ployes for negligence or other wrongs. The 
happening of an accident which injures an 
employe raises no resumption of wrong or 
negligence by the employer. Chicago & 
Northwestern Ry. Co. vs. O’Brien, 67 C. C. 
A., 428, 424, 426, 132 Bed., #83, 596, ‘906; 
Northern Pacific Ry. Co. vs. Dixon, 139 Fed., 
737, 740, 71 C. C. A., 555, 558; Cryder vs. Chi- 
ego, kh. I. d Pac. Ry. Co, 61 ©O. C. A., Fa, 
561, 152 Fed., 417, 419. 


Conjecture is an unsound and unjust foun- 
dation for a verdict. Juries mav not legally 
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guess the money or property of one litigant 
to another. Substantial evidence of the facts 
which constitute the cause of action in this 
case of the alleged defect in the lift pin lever 
and the coupler is indispensable to the main- 
tenance of a verdict sustaining it.’’ 


in Lyddy vs. Railway Company, 197 Fed. 524, 
«1 interstate train was being moved with several 
cars in it having defective coupling apparatus, 
in violation of the Safety Appliance Act. There 
was also a leak in the air brakes on one of the 
cars. The train stopped at a coal chute and one 
of the brakemen went forward for some purpose, 
what, does not appear. The train was moved back- 
ward a short distance and someone cried out that 
a man was hurt, and the brakeman was discovered 
lying by the side of the track so injured that he 
died as a result of his injury. A small piece 
of flesh was found on the end of one of the de- 
fective cars and the angle-cock of the air brake 
of the second defective car had been turned, which 
had the effect of cutting off the air from that 
ear. Discussing the facts in the case as to whether 
there was sufficient evidence to go to the jury 
concerning the negligence of the railway com- 
pany, it was said: 

‘Tt is not necessary to dwell longer on 


the facts. Neither the conductor nor the en- 
eineer nor any one connected with the train, 
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except only Lyddy, had, so far as the record 
shows, any reason to anticipate an attempt 
on his part to go between the defective cars 
at the time and in the circumstances shown. 
For a person to enter a place of such obvious 
danger, without giving notice or warning, 
would be quite unnatural, and, despite the 
presence of the defective cars, to charge the 
defendant with responsibility for Lyddy’s 
act is to ignore plain and familar rules of 
proximate and remote causes ; but we do not 
rest the decision on these rules alone. On 
the face of the evidence introduced by plain- 
tiff (defendant having offered no evidence), 
the unfortunate brakeman was clearly open 
to the charge of contributory negligence, and 
the facts shown permit no other inference.” 


While the court rested the decision upon the 
ground of contributory negligence as well as the 
doctrine of proximate cause, as it might do in 
that case, the accident having occurred prior to 
the enactment of the Employer’s Liability ct, 
it shows a clear recognition that the federal 
acts were not intended to abrogate the rule of 
proximate cause and the necessity for proving 
negligence. To the same effect, and declaring of 
appropriate facts that ‘no recovery can be had un- 
less the evidence warrants a verdict that the host- 
ler’s negligence was a proximate cause of the 
accident,” is Smith v. Railway Co., 200 Fed. 553. 


In Railway Company vs. McWhirter, 229 w. 8. 


265, a brakeman who was working after having 
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been on duty sixteen hours, in violation of the 
Hours of Service Act, fell in front of an engine 
as he was going forward to turn a switch. There 
was no evidence as to the cause for his fall. The 
lower court held that the happening of the acqa- 
dent after the brakeman had been employed over 
the time permitted by statute made out a prima 
facie case of negligence. The Supreme Court 
held this was error, saying: 


‘In giving to the statute the construction 
above stated we think error was committed. 
The Hours of Service Act was approved March 
4, 1907, and is entitled ‘‘An Act to promote 
the safety of employes and travelers upon 
railroads by limiting the hours of service 
of employes thereon.’? Chapter 2939, 34 
Stat. 1415. We are unable to discover in 
the text of the statute any support for the 
conclusion that it was the purpose of Con- 
gress in adopting it to subject carriers 
to the extreme liability of insurers which the 
view taken of the act bv the court below im- 
poses. We say this because although the 
act carefully provides punishment for a vio- 
lation of its provisions, nowhere does it in- 
timate that there was a purpose to subject 
the carrier who allowed its employes to work 
beyond the statutory time to lability for all 
accidents happening during such period, with- 
out reference to whether the accident was 
attributable to the act of working over time. 
And we think that where no such _ liability 
is expressed in the statute, it cannot be sup- 
plied by implication. It requires no reason- 
ing to demonstrate that the general rule is 
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that where negligence is charged, to justify 
a recovery it must be shown that the alleged 
negligence was the proximate cause of the 
damage. The character of evidence neces- 
sary to prove such causation we need not point 
out, as it must depend upon the circum- 
stances of each case. Conceding that a case 
could be presented where the mere proof of 
permitting work beyond the statutory time and 
the facts and circumstances connected with an 
accident might be of such a character as to 
justify not only the conclusion of negligence, 
but also the inference of proximate cause, such 
concession can be of no avail here, since the 
instruction of the trial court and the ruling 
affirming that instruction were based upon the 
theory that the mere act of negligence in per- 
mitting an employe to work beyond the statu- 
tory period created liability irrespective of the 
connection between the alleged negligence and 
the injury complained of.”’ 


The same rules have been recognized and applied 


by state courts in actions arising under state Em- 


ployer’s Liability Acts which were more or less 


similar to the Federal Hmployer’s Liability Act. 


It is uniformly held that not only must negli- 


gence be proven as before the adoption of the 


acts, but that the proven negligence must be shown 


to have been the proximate cause of the injury 


complained of. 


Walton us. Railway Company, 52 So., 328. 


Scroggins vs. Cement Company, 60 So., 175. 


Railway Company vs. Tompkins, 710 8S. E., 
955. 
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Johnson vs. Railway Company, 58 So., 447. 


Speaking of employer’s liability acts, Mr. La- 
batt says: 


‘“‘By Section 2, subs. 2, of the English act, 
and the corresponding provisions of the col- 
onial acts, it is expressly declared that the 
workmen shall not be entitled to compensa- 
tion ‘‘unless the injury resulted from some 
impropriety or defect in the rules, by-laws, 
or instructions.’’ This proviso is not inserted 
in the American statutes; but it is clear, both 
on principle and authority, that this non- 
insertion cannot be construed as having the 
effect of overruling the general rule that proof 
of negligence in respect to the subject matter 
is a condition precedent to recovery in actions 
against the employer. The intention of the 
legislatures is assumed to be that no lability 
can be predicated, unless the defendant is 
shown to have been culpable either in promul- 
gating the rule in question, or in failing to 
promulgate a rule to meet the requirements 
Of “the case: 


5 Labatt’s Master & Servant, $1701. 


Upon the foregoing authorities we submit that 
the jury’s finding that the proximate cause of the 
collision was plaintiff’s violation of his orders, 
rendered utterly immaterial their finding that the 
brakes on plaintiff’s train were insufficient to 
control its speed immediately before the collision, 
and that as the doctrine of proximate cause re- 
mains unaffected by the Emplover’s Liabilitv Act, 


there can be no recovery because it has been estab- 
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lished by such finding that there was no negli- 
gence on the defendant’s part which, under the 
well established rule of proximate cause, was re- 
sponsible for the accident. 


(ce) Considered together, it is patent that the 
pleadings, evidence, and finding with respect to 
the brakes on plaintiff’s train make out no ease 
of actionable negligence against defendant by 
reason of the failure of the brakes to work, 
judged by common law rules. The complaint 
merely alleges that in a moment of emergency 
the brakes failed to work, because they were de- 
fective. No defect is specified, nor is it alleged 
that defendant knew, or ought to have known, of 
the alleged defective condition. The evidence 
showed clearly that the only way in which de- 
fendant could be convicted of negligence with 
respect to the failure of the brakes to work, was 
to hold it liable as an insurer that the brakes should 
work under all conditions and circumstances. The 
finding merely is that the brakes were insufficient 
to control the speed of the train immediatelv be- 


fore the collision. 


The theory upon which this finding was_ per- 
mitted to neutralize and destroy the effect of the 
findings that plaintiff’s disobedience of his orders 
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was the proximate cause of the injury, was that 
the Federal Safety Appliance Act is applicable to 
such cars as plaintiff was operating; that such act, 
in effect, made the defendant an insurer that the 
brakes would work at all times and under any 
conditions, and that mere failure of the brakes 
to operate perfectly at the moment of collision 
constituted proof of actionable negligence against 
defendant. That theory, we contend, is unsound 
fundamentally because of the fact (inter alia) that 
the Safety Apphance Act is not applicable to such 
ears as the plaintiff was operating. If it is not, 
then the duty of absolute insurance which it is 
supposed to cast upon defendant is inapplicable, 
and since the finding, considered in the light of 
the whole record, clearly does not show actionable 
negligence unless the Safety Appliance Act is 
applicable, the finding with respect to the brakes 


is immaterial. 


There is no dispute in the evidence as to the 
nature of the cars which plaintiff was operating. 
The motor car, so the witnesses all say, was di- 
vided into three compartments, a small compart- 
ment in which the motorman sat and where were 
the controller by which the electric power was 
turned on and off, the brake valve by which the 


air brakes were controlled, and the air brake 
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gauge. A door from this compartment led into 
another compartment about eight feet square in 
which baggage was sometimes carried, and an- 
other door led from this compartment into the 
third compartment into which the car was di- 
vided, where passengers were carried. The trailers 
were ordinary cars attached to the motor and pulled 
by it. The cars were small and light, plaintiff’s 
witness Dixon saying they were about half the 
weight of ordinary coaches. They were, of course, 
operated by electricity, the movement of the train 
being under the control of plaintiff as motorman. 


Turning to the Safety Appliance Act, it is mani- 
fest that the act, in so far as the equipment of 
trains with air brakes is concerned, does not apply 


to electrically operated roads such as defendant’s. 


While the provisions with respect to automatic 
couplers, grab-irons, draw-bars, etc., are sufficiently 
broad to embrace all sorts of vehicles used in in- 
terstate commerce, no matter what the propulsive 
power, the provision requiring air brakes was 
plainly intended to apply only to steam railroads. 
The title of the act is: 


‘An act to promote the safety of employees 
and travelers upon railroads by compelling 
common earriers engaged in interstate com- 
merce to equip their cars with automatic 
couplers and continuous brakes, and their loco- 


104 


motives with driving-wheel brakes, and for 
other purposes.”’ 
The first section of the act, that which relates 
to air brake equipment, is as follows: 

‘“Mhat from and after the first day of Janu- 
ary, eighteen hundred and _ ninety-eight, 1 
shall be unlawful for any common carrier en- 
gaged in interstate commerce by railroad to 
use on its line any locomotive engine in moving 
interstate traffic not equipped with a power 
driving-wheel brake and appliances for oper- 
ating the train-brake system, or to run any 
train in such traffic after said date that has 
not a sufficient number of cars in it so equipped 
with power or train brakes that the engineer 
on the locomotive drawing such train can con- 


trol its speed without requiring brakemen to 
use the common hand brake for that purpose.”’ 


The sixth section of the act provides ‘*That any 
such common carrier using any locomotive engine, 
running any train, or hauling or permitting to 
be hauled or used on its line any car in violation 
of any of the provisions of the act’’ shall be liable 
to the penalty provided. The proviso of this sec- 
tion excepts from the operation of the act certain 
types of cars and trains, and ‘locomotives used 
in hauling such trains when such cars or locomo- 
tives are exclusively used for the transportation 
of logs.’”’ The eighth section of the act provides 
that any employe of the carriers affected who may 


be injured ‘‘by any locomotive, car, or train in 
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use contrary to the provisions of the act’’ shall 
not be held to have assumed the risk of so con- 
tinuing in the employment with notice of the use 
‘fof such locomotive, car, or train.”’ 


” as well as the word 


The word ‘‘locomotive, 
‘fengine’’ has a well understood meaning. No in- 
dividual of average attainments would doubt as to 
what was meant where either of those words were 
used. ‘‘Engine,’’ in itself, implies an engine driven 
by steam power, for so has the word been used 
ever since steam power was known. So the word 
‘locomotive’? means a steam engine drawing a 
train of cars. When the two words are com- 
bined, as they are in places in this act, and a 
‘locomotive engine’’ is spoken of, it would be 
doing violence to the universally accepted mean- 
ing to construe the words to embrace within their 
meaning an electrically propelled motor-car car- 
rying passengers; in effect, the ordinary street rail- 
way car of the city run on a suburban road. So 
the word ‘‘engineer’’ has a well understood and 
universally accepted meaning. It is used only 
with respect to the operator of a steam engine, and 
one may hardly say what one would think of the 
understanding of a person who would have diffi- 
culty in understanding what was meant by the 


words ‘‘engineer on the locomotive.’’ It is too 
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palpable for discussion that those words apply only 
to steam-driven engines, locomotives employed to 
draw trains. And if the words of the act did not 
speak loudly enough in themselves as to their mean- 
ing, no doubt can remain when it is remembered 
that when this act was adopted, in 1893, electricity 
as a propulsive power was in its infancy, and 
where used it was only in an experimental way on 
a few street-car lines, and that there was nowhere 
in the United States any carrier engaged in inter- 
state business using electricity as a propulsive 


power. 


Turning from the knowledge and language of the 
man on the street to the technical understanding 
and language of railroad men, it will be seen that 
there as well is the distinction preserved between 
the steam propelled locomotive and the engineer in 
charge of it and the electrically driven motor-car 
carrying passengers and the motorman controlling 
it. In all the rules of the company which we in- 
troduced in evidence there was a careful distine- 
tion between ‘‘motormen’’ and ‘‘engineers and en- 


ginemen.”’ 


The air brake rules which were introduced in 
evidence all the way through speak of ‘‘motormen 
or enginemen.’’ In every rule where the operator 


controlling the air is referred to, the distinction 
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is preserved. The words are invariably used ‘‘en- 
ginemen or motormen.’”’ The form of order ad- 
mitted in evidence had printed upon it ‘‘Conduc- 
tor, motorman, engineer, and brakeman must each 
have a copy of this order.’’ In the space above 
the place reserved for the signature of the driver 
of the train to the order appear the words ‘‘motor- 
man or engineer.’’ Sub-division ‘‘G’’ of Rule 165, 
which was admitted in evidence, reads: 


‘‘Responsibility for protection of a train rests 
with the conductor and motorman or engine- 
man, and they must know that their brakemen, 
flagmen, and fireman are conversant with and 
fully understand the application of all rules 
relating to the protection of trains, and comply 
therewith. ”’ 


Obviously, then, whether in technical language 
or lay speech, a locomotive engine and a motor are 
two distinct and entirely dissimilar things, and an 
engineer or engineman and a motorman are two 


quite distinct personalities. 


So far as we can ascertain, there has never 
been any decision construing the Federal Safety 
Appliance Act and holding that so far as the pre- 
scription of the duty to supply air brakes is con- 
cerned it relates to steam propelled trains. There 
are many decisions in the state courts, however, 
construing equivalent state statutes, which sustain 


the point we make. 
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Thus a state statute providing that the engineer 
or other person having control of the running of 
a locomotive on any railroad shall blow the whistle 
or ring the bell in certain situations does not apply 
to interurban railroads operated by electricity. 


Birmingham etc. Co. v. Ozburn (Ala.), 56 
So., 599. 


In the course of the opinion so holding, the court 
sald: 


‘That statute made provision for duties to be 
performed in the specific case of ‘the engineer, 
or other person having control of the running 
of a locomotive on any railroad.’ At the date 
of the original enactment electricity was not 
in use as a motive power on railroads, and 
common usage had adopted the word ‘loco- 
motive’’ to designate a steam engine designed 
and adapted to travel on a railroad. The word 
still retains that meaning. Century Diction- 
ary. In common usage it is not understood 
to describe or include an electric street car. 
To give that import to the word as used in 
that statute would amount to 1mputing to the 
statute a meaning which it does not express.’’ 


In holding that the language of an act conferring 
jurisdiction on a state commission to deal with rail- 
road crossings did not apply to the crossing of 
a steam railroad by an electric railway line, it 
was said: 

“Tt will not be contended that the use of 


the words ‘engines and trains’ have application 
to electric street railroads, the cars of which 
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are not operated by engines nor drawn in 
trains; and it must be held that the statute 
was enacted with reference to the crossing of 
one steam or commercial railroad over another, 
and not to the crossing of such a railroad of 
the track of a street railroad; otherwise, in 
view of the provision of the section of the 
railway commission law, above quoted, language 
would have been employed to remove all doubt 
as to the legislative intention in that regard.”’ 


Galveston etc. Co. v. Railway Co., 123 S. W., 
1140. 


A state statute relating to liability for injuries 
caused by the negligence of any person having 
charge of a “locomotive engine or train upon a 
railroad’? does not apply to employes operating 


electric interurban cars. 


‘Moreover, we must assume that when the 
Legislature passed the employers’ liability 
act of March 4, 1893, it was dealing with and 
acting upon existing facts within its knowledge. 
The mischief felt and intended to be remedied 
was then certainly known. It cannot be as- 
sumed that the statute was passed before there 
was an apparent necessity for its enactment. 
When that act was passed, aside from street 
railroads in cities, steam railroads were the only 
railroads in operation generally, and the dan- 
gers arising from the operation of railroads 
were to a very large extent only such dangers 
as arose from the operation of steam railroads. 
At that time there were few, if any, electric 
roads, as now known, in existence in this state. 
The reasons for changing the law relating to 
master and servant, as that act changed it, 
were at that time to be found in the many 
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dangers to which the numerous persons en- 
gaged in operating steam railroads were ex- 
posed, and the many different departments of 
labor in which the workmen were employed. 
It is quite true that an electric railroad, as 
we now know such roads, might be called 
a railroad; but, as said in Bridge Proprie- 
tors v. Hoboken Co., 1 Wall. 116, 17 L. Ed. 
d71: ‘It does not follow that when a newly 
invented or discovered thing is called by some 
familiar word which comes nearest to express- 
ing the new idea, that the thing so styled is 
really the thing formerly meant by the familiar 
words.’ ”’ 


Indianapolis etc. Co. v. Andis, 72 N. E., 145. 


Construing similar language, it was held by the 
Supreme Court of Massachusetts that it did not 
apply to a street car. 

Fallon v. Ry. Co., 50 N. E., 536. 


Similarly construing the employers’ liability act 
of New Jersey, the supreme court of that state 
said: 


‘“We can give to the words ‘locomotive 
engine’ or ‘train upon a railway,’ as emploved 
in this act, the construction contended for by 
the demurrant, so as to apply it to street rail- 
ways, only bv indulging in a liberality of con- 
struction and interpretation radically divergent 
from the accepted use of the words in popular 
and colloquial phrase and totally opposed, as 
has been seen, to the hitherto legislative and 
judicial acceptation of the terms. The colloea- 
tion of these terms, ‘signal, switch, locomotive 
engine or train upon a railroad’ affords some 
aid in enabling us to determine the legisla- 
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tive intent by according to them, as we must 
under the familiar canons of construction, their 
ordinary and common meaning in the absence 
of a legislative intent to the contrary, and a 
similar result is reached by the application 
of the maxim of construction. ‘Noscitur a 
sociis.’ Black, Int. Laws, 135; Bacon’s Ab. 4, 
p. 26; Bishop v. Elliott, 11 Exch. 113. The 
plain inference from this collocation is that the 
Legislature in enacting the legislation in ques- 
tion had in mind that public policy of dif- 
ferentiation between two distinct systems of 
railroads which has consistently marked the 
legislation upon the subject, and which has 
been repeatedly recognized by judicial deter- 
mination as the declared public policy of the 
state.’’ 


Conover v. Ry. Co., 78 At., 187. 


Holding that a statute requiring locomotive en- 
gineers to give signals when approaching public 
crossings applied to a steam driven inspection car, 
this language was used: 


‘‘Besides it was, by strict definition, a loco- 
motive engine, being a vehicle moved by a 
steam engine and designed to run over the 
track of a railroad from place to place. Jarvis 
v. Hitch (Ind. App.), 65 N. E., 608; Fallon 
v. Railroad, 171 Mass., 249, 50 N. E., 536; Stran- 
ahan v. Railroad, 84 N. Y., 308; Webster’s 
Int. Dict. (1910 Ed.), p. 1267, word ‘Loco- 
motive.’ It is true the name ‘locomotive en- 
gine’ is usually understood to signify a steam 
engine used to draw a car or train of cars 
along a railroad track (Murphy v. Wilson, 62 
L. J. Q. B. 534), and the engine in question 
drew neither, but, being in the middle of the 
ear, propelled it along the track. This un- 
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likeness to an ordinary locomotive should not 
be held to constitute it an engine of another 
sort than a locomotive engine within the mean- 
ing of the municipal ordinance or the statute.”’ 


Mudd v. Ry. Co., 124 8. W., 99. 


Similar decisions are: 
Norfolk etc. Co. v. Hllungton, 61 8S. E., T79. 


Cleveland etc. Co. v. Somers, 24 Ohio Cir. 
Ci. Rep. 61. 


The word ‘‘engineer’’ has also been construed. 
In an early case it was contended that rules en- 
titled ‘‘general orders to engineers’’ and contain- 
ing among other provisions the prescription that 
no person should be allowed to ride on the engine 
without permission of the engineer, meant civil en- 
gineer, and did not refer to the engine driver or 
person in charge of a locomotive. Said the court: 

‘Throughout the United States this word 
‘engineer,’ when used in connection with rail- 
roads, is invariably employed to designate the 
party in charge of the locomotive. In scores 
of opinions in the reports of the decisions of 
the courts of the various states, this word is 
so emploved; and by Woreester and Webster, 


an ‘engineer’ is defined as ‘one who manages 
an engine’ an ‘engine man,’ ‘an engineer.’ ”’ 


29 Federal Cases, 10338. 


In his opinion denying the petition for a new 
trial, the trial judge said that ‘‘the original safety 


appliance act of 1893 applied only to locomotive 
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engines and engineers on locomotives drawing in- 
terstate trains, and these terms are doubtless not 
broad enough to include electric motors and motor- 
men.’’ He was of opinion, however, that by the 
amendment of 1903 the operation of the act was 
extended and made sufficiently broad to include 
electric cars running upon suburban roads because 
of the use of the words ‘‘and similar vehicles’’ in 


the amendment. 


In giving such considerable effect to the amend- 
atory act, we believe the trial judge fell into error. 
It is a fundamental principle that in the inte- 
pretation of a statute common or popular words 
are to be understood in a popular sense, and should 
be construed with reference to their generally ac- 
cepted meaning at the time of the passage of the 
act, and if used in re-enactments will be deemed 
to be used in their original sense. 


‘*Primarily—that is, in the absence of any- 
thing in the context to the contrary—common 
or popular words are to-be understood in a 
popular sense; common-law words according to 
their sense in the common law; and technical 
words, pertaining to anv science, art or trade, 
in a technical sense. It is a familiar rule 
of construction, alike dictated by authority and 
common sense, that common words are to be 
extended to all the objects which, in their usual 
acceptance, thev describe or denote; and that 
technical terms are to be allowed their tech- 
nical meaning and effect, unless in either case 


114 


the context indicates that such construction 
would frustrate the real intention of the maker. 
They should be construed according to the in- 
tent of the legislature which passed the act. 
If the words of the statute are of themselves 
precise and unambiguous, then no more can 
be necessary than to expound those words in 
their natural and ordinary sense. The words 
themselves do, in such ease, best declare the 
intention of the legislature. The cowt is at 
liberty to regard the state of the law at the 
time, and the facts which the preamble or re- 
citals of the act prove to have been the exist- 
ing circumstances at the time of its prepar- 
ation. They should be construed with refer- 
ence to their generally accepted meaning at 
the time of the passage of the act, and if re 
enacted will be deemed to be adopted in their 
original sense.”’ 


Sutherland, Statutory Construction, $247. 


‘‘Again, it is laid down as an elementary 
principle in the construction of statutes that 
the common usage of words at the time-of the 
enactment is a true criterion by which to de- 
termine their meaning. Smith, St. & Const. 
Law, §483. The reason of this rule is that 
what was in the minds of the framers of the 
law at the time of its enactment, their thoughts, 
their specific intent, on the subject, must 
be sought out and given effect, in order to give 
to the law correct judicial interpretation. 
Applying the foregoing, there were, at the 
time of the enactment of the law in question, 
and had been for a long period of years there- 
tofore, and have been subsequently, in rail- 
road service everywhere in this country, as a 
matter of common knowledge, officers known 
as ‘superintendents’ in the operating depart- 
ment of the road; general superintendents of 
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the whole line, and superintendents of divi- 
sions. The general duties of such superin- 
tendents are intimately connected with the 
movement of trains and cars. Now, it must 
be presumed that the legislature used the word 
as it was commonly used. They had in mind 
the officers of railroads to whom the term was 
generally applied. The position of superin- 
tendent in the railway service is as definitely 
and well known as that of train dispatcher, 
telegraph operator, conductor, or engineer. It 
could not be sincerely claimed that the word 
‘conductor’ can be applied to the foreman of 
a section gang or of a bridge crew, because he 
merely conducts or manages the work; or that 
it can be applied to any other conductor than 
the one who manages the railroad train; and 
yet the act does not say ‘train conductor.’ It 
could not be sincerely claimed that the word 
‘engineer’ can be applied to the engineer who 
locates tracks and does engineering work of 
that kind, or who runs some little stationary 
pumping engine, or to any one of many other 
persons connected with railroad service that 
might properly be called ‘engineers’; and yet 
the act does not say ‘locomotive engineer.’ 
And the same illustration might be given in 
respect to each of the persons specifically named 
in the act. It may thus be clearly seen that 
to apply the word ‘superintendent’ to the 
mere foreman of a repair shop would be en- 
tirely inconsistent with the obvious purpose of 
the act.’’ 


Hartford v. Railway Co., 64 N. W., 1033. 


The original act, it seems clear, used the words 
‘locomotive engine’’ and ‘‘engineer on the locomo- 


tive’? in the sense in which any and every body 
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used and understood them at the time of the en- 
actment. Now the original act was limited in its 
scope. It applied only to engines and cars used 
‘‘in moving interstate traffic”? The amendatory 
act made it applicable ‘‘to common earriers by 
railroads in Territories and the District of Colum- 
bia,’’ and extended the provisions and requirements 
of the act relating to train brakes, automatic 
couplers, grab-irons and the height of draw-bars so 
as ‘‘to apply to all trains, locomotives, tenders, 
cars, and similar vehicles used on any railroad en- 
gaged in interstate commerce and in the Territories 
and the District of Columbia, and to all other loco- 
motives, tenders, cars, and similar vehicles used 
in connection therewith.’’ The intent of Congress 
in this amendment, it is plain, was, first, to extend 
the application of the act to railroads operating 
in the territories and the District of Columbia, and, 
second, to make it applicable not only to such loco- 
motives, cars, etc., as were used in the movement 
of interstate traffic, but also to such as were ‘‘used 
in connection therewith.’’ If Congress had had in 
mind the growing importance of electricity as a 
propulsive power, and the fact that the use of that 
power was being so extended as to make it a medium 
for the transportation of interstate commerce and 


intended to so extend the act as to embrace rail- 
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roads and trains operated and moved thereby, it 
would have used explicit language in so extending 


it, and not left its meaning so equivocal. 


It has been said of the amendatory act that it 
‘ig affirmative and declaratory, and in effect only 
construed and applied the former act.”’ 

Johnson v. Ry. Co., 196 U.S8., 21. 


Furthermore, any effect as an extension Or valle 
language of the original act to cover motor cars 
and motormen by the use of the words ‘similar 
vehicles”? in section one of the amendatory act 1s 
destroyed by section two of such act, which, deal- 
ing specifically with the subject of air brake equip- 


ment, provides: 


“That whenever, as provided in said Act, 
any train is operated with power or train 
brakes, not less than fifty per centum of the 
cars in such train shall have their brakes used 
and operated by the engineer of the locomotive 
drawing such train; and all power-braked cars 
in such train which are associated together with 
said fifty per centum shall have their brakes 
so used and operated; and, to more fully arms 
into effect the objects of said Act, the Inter- 
state-Commerce Commission may, from time to 
time, after full hearing, increase the minimum 
percentage of cars in any train required to 
be operated with power or train brakes which 
must have their brakes used and operated as 
aforesaid; and failure to comply with any such 
requirement of the said Interstate-Commerce 
Commission shall be subject to the like penalty 
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as failure to comply with any requirement of 
this section.”’ 


Here we have specific reference to the original 
act and its provisions, and again the use of the 
words ‘‘locomotive’’ and ‘‘engineer,’’ and under the 
authorities cited above this negatives the construc- 
tion placed upon the amendatory act by the trial 
judge. Even more convincing against such con- 
struction is the language employed by the Inter- 
state Commerce Commission in the order increas- 
ing the minimum percentage of cars in a train re- 
quired to be equipped with power brakes, made 
in pursuance of its authorization in that behalf 
by the second section of the amendatory act. This 
order is that when any train is operated with power 
or train brakes, not less than eighty-five per cent 
of the cars of such train shall have their brakes 
operated ‘‘by the engineer of the locomotive drawing 
such train.’? If any tribunal is better fitted than 
another to construe the language of an act intended 
for the protection of emploves and the public, the 
body which for years had been studying the needs 
of the situation, and was by law charged with the 
enforcement of the act, should be deemed to be 
superior. If in the practical operation of rail- 
roads there had been any crying need that suburban 


trains electrically operated should be equipped with 
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power brakes, the Interstate Commerce Commis- 
sion would have been cognizant of it, and in making 
its order would have made it broad enough to cover 
all vehicles used in moving interstate commerce, 
or used in connection therewith, no matter what 
their character. The language of the order referred 
to adopts the words of the original act and the 
amendatory act, and in all the language is applic- 
able only to steam railroads and trains drawn by 


locomotives. 


We have heretofore remarked that the provisions 
of the sections of the Safety Appliance Act re- 
lating to the equipment of cars with draw-bars of 
standard height, automatic couplers, grab-irons, 
etc., was broad enough to apply to all cars on all 
railroads engaged in interstate traffic, while the 
language of the section relating to power brakes 
is more restricted. It might seem at first blush 
that there was such an inconsistency here as 
would require that the intent should be ascribed to 
Congress to make the provision with respect to air 
brakes as applicable to all means of moving inter- 
state commerce as are the provisions with respect 
to the other safetv appliances. In fact there is 
no inconsistency in making the provisions with 
respect to one safety apphance less broad than 
others. Though there be but two or three cars in 
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a train, there is as great danger to men who are 
required to couple them together if the draw-bars 
are not of standard height, or they are not equipped 
with automatic couplers, or there are no grab-irons 
upon them, as there would be in trains of forty 
or fifty cars, so it is but proper that the provisions 
with respect to such safety appliances should be 
made to embrace every vehicle which may be coupled 
to another. Very different is the case with re- 
spect to the need of power brakes. Steam rail- 
roads move their passenger trains great distances 
at a high rate of speed, and with heavy cars, par- 
ticularly the sleeping cars which make up so large 
a part of their equipment. Obviously hand brakes 
would be utterly inadequate to control such trains. 
The inadequacy of hand brakes is equally patent 
with respect to the freight trains of such roads. 
It is well known that there has been a steady in- 
erease during the last ten or fifteen years in the 
size and power of freight locomotives, and with 
it a consequent increase in the length and weight 
of freight trains drawn by them. No such condi- 
tons exist with respect to the ordinary suburban 
or interurban electric road. The cars run upon 
them are little more than street cars. Plaintiff’s 
witness Dixon, speaking of the cars which made 


up the plaintiff’s train, said that thev were small, 
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about half the size of ordinary coaches. The three 
ears packed full of people, standing in the aisles, 
on the platforms, and filling the baggage compart- 
ment, carried only about three hundred persons. 


On such roads, the trains consist of a motor-car 
operated singly and carrying passengers, or with a 
trailer, or sometimes two, attached, as the needs 
of the traffic require. No high rate of speed is 
attained, twenty to thirty miles an hour being the 
limit of speed. Frequent stops are made on the 
ordinary suburban road, the stopping places be- 
ing from a half a mile to a mile and a half apart. 
Such ears and trains may readily be controlled 
by the use of hand brakes. Of course, as a matter 
of convenience and ease of operation, all such cars 
and trains are equipped with power brakes, just 
as all up-to-date street cars are so equipped. There 
is, however, no need, so far as the safety of em- 
ployes and passengers is concerned, that such cars 
should be so equipped, and it was only in re- 
sponse to an urgent demand for such appliances 
as should secure safety that Congress acted and 
authorized the Interstate Commerce Commission 
to act. In the light of these considerations, the 
very clear language used by both Congress and 
the Interstate Commerce Commission, limiting the 


operation of the act, so far as relates to power 
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brakes, to steam railroads and the locomotives 


and trains moved thereover, is explainable. 


Reading the original act, the amendatory act, 
and the order of the Interstate Commerce Com- 
mission together, it is clear; first, that when the 
original act was adopted there was no intent to 
make its provisions applicable to other than steam 
railroads and steam locomotives and steam drawn 
cars moving thereover, because none other was 
known at that time; and, second, that when the 
act was amended in 1903 Congress had no thought 
of legislating upon the specific subject of suburban 
or interurban roads electrically operated; and, 
third, that when the Interstate Commerce Com- 
mission, in June, 1910, made its order with re- 
spect to power brakes it saw no necessity for 
making the original act comprehensive enough to 
include such roads although their existence was 
by that time a well known fact and must have been 
particularly so to such a body as the Interstate 


Commerce Commission. 


II. 
Error in Denying the Petition for a New Trial. 
Should the court refuse to consider the merits 


of the motion for judgment non obstante because 


it is of opinion there is no necessary inconsistency 
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between the general verdict and the findings, 
viewed in the light of the pleadings and findings 
alone, and that it cannot look beyond them to 
ascertain the scope and meaning of the findings, 
the reasons which have been urged in support of 
that motion are quite as applicable in support of 
the claim of error in denying the petition for a 
new trial, and we ask that they should be consid- 
ered in that behalf. If, as we have urged, the 
plaintiff was acting without the scope of his em- 
ployment when injured, and the defendant owed 
him no greater duty than it did any trespasser upon 
its tracks, or his injury was proximately caused 
by his violation of law and of his orders, and he 
ean base no claim upon his wrong, or if his motor- 
ear and trailers were not within the scope of the 
section of the Safety Appliance Act providing 
for power brake equipment, there was certainly 
error in denying the new trial. Of course, if the 
court considers that there was conflict in the spe- 
cial findings and the general verdict because of 
these things, then defendant was entitled to the 
granting of its motion for judgment, and it is 
only in the event of the court so restricting the 
field of its observation as to be unable to discover 
inconsistency between the special findings and the 
general verdict that we ask the court to consider 
such reasons as ground for a new trial. 
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In addition to such reasons, we urge that a new 
trial should be granted because the trial judge 
erred in submitting to the jury the question of 
whether the brakes were defective, and in refus- 
ing to give defendant’s requested instructions to 
the effect that if the jury should find that plain- 
tiff left Coeur d’Alene in violation of his orders, 
their verdict must be for the defendant. The basis 
for this insistence is there is no evidence of any 
defects in the brakes for which defendant can be 
held liable. 


The consideration of this additional reason re- 
quires a somewhat more comprehensive view of 
the evidence than has heretofore been necessary. 

Plaintiff’s train was fully equipped with the 
standard Westinghouse automatic air brake, such as 
is in use on the passenger equipment of all the 
railroads in the United States and Canada 
(Record, pp. $22). Prior to the beginning of 
the land registration at Coeur d’Alene, the air 
brake equipment on the cars that were used be- 
tween Spokane and Coeur d’Alene was thoroughly 
gone over, and all the equipment put in perfect 
condition (Record, pp. 4es/.). At the time of 
the accident, there was in effect a rule of the com- 
pany with which plaintiff was familiar and which 


provides: 
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‘‘Conductors and Motormen or Hnginemen 
will give air brakes personal attention and 
exact similar care from Brakemen, and will 
not start a train from a terminal, or from 
any point after switching has been done, cars 
set out or picked up, engines or motors 
changed, or where for any reason train pipe 
has been disconnected, until after a test of 
air by Car Inspectors or by Train and En- 
ginemen or Motormen.’’ 


(Record, pp. .22..) 


Plaintiff testified that Coeur d’Alene was a 
terminal, but that he did not personally test his 
air there because ‘‘there were men in Coeur 
d’Alene for that purpose.’’ He says that he does 
not know whether the inspectors at Coeur d’Alene 
tested the air on his train while he was waiting to 
start on his disastrous trip, but the witness Mof- 
fitt, the air inspector at Coeur d’Alene, testifies 
that he personally made such an inspection of the 
train, describing in detail what he did and saying 
that it was the regular terminal inspection. He 
found no defects whatever in the braking system 
of the train (Record, pp. zoa-l..). Plaintiff him- 
self testifies that he tested the air in Spokane on 
the morning of July 31st before taking the train 
out on its first trip because “it was my duty to 
do that’’; that no changes were made in the make- 
up of the train during the day; that the brakes 


worked perfectly all during the day; that in going 
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into Coeur d’Alene, turning his train on the wye, 
and bringing it into position to start on the re- 
turn trip to Spokane, they worked perfectly; that 
when he saw No. 20 and dynamited his train the 
brakes ‘‘caught hold and was making a stop verv 
nicely when all of a sudden it released’’ (Record, 
pp. BS). He made no claim of structural de- 
ficiencies in the brake, and suggested no defects 
which he believed affected them. He guessed at 
a number of things which might have caused the 
brakes to release, as he testified they did. He 
said: j 


‘‘One cause might be a piece of dirt in the 
triple valves. The triple valves are a part 
of the air appliance; some of them are under- 
neath the cars and some of them are in the 
cars. There are several other things, such as 
dirty valves in connection with the cylinders. 
They are so numerous that I cannot name 
them. I am not so conversant now with air 
as I was at that time. Those two causes are 
the only ones I can think of at the present 
time, dirt getting into the triple valves, or 
the triple valves getting dirty; or rust or 
water will sometimes do it.”’ 


Then he said: 


‘‘Tf there was any dirt got into the triple 
valves it was not necessarily between Coeur 
d’Alene and the point where I saw No. 20. 
It might have been in there all the time. It 
was the first time that the valve had been 
used in that position for some length of time. 
It is not very often that a motorman has 
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occasion to use his emergency brakes to slow 
her, to put that kind of a strain. He is not 
supposed to test his air in all positions in the 
yards. It is very impractical for a man in 
any service, any emergency appliances. 
When a train is standing still and I am test- 
ing the air from my cab, I can test it in all 
positions. I don’t know whether the brakes 
broke in two when I applied them or not, they 
could do it. Jf there was an air connection 
brake in the train line, they might break from 
putting them on too hard. Possibly it would 
break the brake-beam, or something like that. 
It would not release the air unless you broke 
the cylinder; that would release it. If you 
did not apply your emergency properly that 
might have happened. I don’t know what did 
happen, and I don’t think anybody else does 
either’’ (Record, pp. &%..). 
635° 


No other testimony offered by plaintiff tended 
to fix the cause for the releasing of the air brakes 
after having taken hold, as he claims they did. 
Mr. Robinson, the mechanical expert for the 
Westinghouse Air Brake Company, who testified 
for defendant, said that if a train were running 
and the motorman applied his emergency brakes 
and the brakes took hold, there were but two 
things which would cause them to release. 

‘It might happen if the pipe—if for anv 
reason the pipe between the auxiliary reser- 
voir and the pipe on each coach were broken. 
In that event the storage reservoir would be 


vented automatically and would not be avail- 
able. The other means by which they would 


128 


not hold is by the engineer accidentally pull- 
ing the handle of the brake valve into release 
position, not intentionally, but accidentally. 
If he did that, of course, the brakes would 
release because the valve is there for that pur- 
pose, to enable the motorman to release the 
brakes. 


@. Those are the only two things that could 
do it? 


A. And there is another thing that could 
do it and that is—I said breaking the pipe 
between the auxiliary and the brake cylinder, 
breaking the cylinder itself or breaking the 
reservoir, would have the same effect, of 
course’? (Record, pp. moe 


And again: 


“ Mr. Robinson, I want to state a hvpo- 


thetical question and ask you if it would be 
possible to occur except from the happening 
of the things you have stated: Suppose a 
train of three cars, a motor and two trailers 
equipped as the one you saw, No. 4, starting 
operating at six-thirty in the morning from 
_ Spokane, going to Coeur d’Alene from Spo- 
kane and returning to Spokane, going to 
Coeur d’Alene from Spokane and returning 
to Spokane, a distance of approximately thirty 
miles, then going from Spokane to Coeur 
d’Alene, there being inspected and found all 
right, assuming that the brakes were working 
perfectly on two trips and a half, and that 
the train left the station at Coeur d’Alene, 
traveled about a mile and a half at a rate of 
approximately thirty miles an hour, twenty- 
five or thirtv miles an hour, would it be pos- 
sible under those conditions, the brakes work- 
ing perfectly all this time, would it be pos- 
sible under those conditions, if it were thrown 
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into an emergency, for the emergency to hold 
thirty or forty feet, and then release entirely 
and let the train shoot ahead for a distance 
of six hundred feet the same as though the 
brakes had not been put on? 


A. Not unless, as I stated before, the pipe 
connections under the car that I specified, 
were broken. 


Q. The pipe connections under the car? 
A. Under each car; yes, sir. 


. They would all have to break at once, 
wouldn’t they? 


A. Yes, sir. If the one on the head car 
broke and the other two did not, the brakes 
on the other two cars would stop the train. 


. Did you ever hear of a thing happen- 
ing, and all of these pipes under each car 
breaking at once? ; 


Re No siry Df nevertdid. 


_ Would it be practically possible for 
that to happen? 


A. No, sir.”’ f 7 
WR 2e_ee Kk, FM 

Under the law of negligence familiar to every 
lawyer, it is needless to say that there is not in 
such evidence sufficient to make a prima facie case 
for the jury. It is only by holding that the law 
of negligence has been so changed by some Fed- 
eral act governing the liability of interstate car- 
riers for injuries to their employes thateeertiier 
(1) proof of the mere failure of the brakes to 


work made a prima facie case of negligence, Weee:; 
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res ipsa loquitur, or (2) that such carriers are in- 
surers that the air brakes used by them will never 
give way or fail to work perfectly under any 
stress, that it may be said there was here any evi- 
dence of negligence. 


The cause of action set out in the complaint was 
based upon both the Employers’ Liabilitv and the 
Safety Appliance Acts, for it charged negligence 
in the giving of improper orders and in the fur- 
nishing of defective air brakes. The jury’s find- 
ings have eliminated the question of improper 
orders from the ease, and plaintiff’s recovery, if 
recover he may, must be based upon the insuffi- 
ciency of the brakes. The evidence with respect 
thereto does not make out a case of actionable neg- 
ligence under common law rules. Does it under 
either Federal act, and if so, which? 


First of the Safety Appliance Act. That act, 
the first of the Federal statutes enacted for the 
protection of travelers upon and employes of rail- 
roads, is purely an act relating to degree of care. 
It imposes upon interstate railroads the duty to 
equip their locomotives and trains with power 
brakes, and their cars with automatic couplers, 
grab irons, and draw-bars of uniform height. The 
Supreme Court has held that the duties imposed 
by the act are absolute, and that a failure to dis- 
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charge them cannot be excused by a showing of 
reasonable diligence in an effort to discharge them. 
In addition to imposing the duties referred to, the 
act provides that employes shall not be deemed 
to have assumed the risks arising from the failure 
of a railroad company to equip its locomotives, 
cars and trains as required therein. Apart from 
those matters, the act makes no change in the law 
of negligence as applied to the relation of master 
and servant. The act, consequently, did not affect 
the defense of contributory negligence. 
Schlemmer v. Railway Co., 220 U. S., 590. 


Such being the Safety Appliance Act, its imposi- 
tion of duty to furnish air brakes, however abso- 
lute in terms it may be said to be, cannot be relied 
upon to eke out plaintiff’s imsufficient evidence 
that the brakes on his train were defective. If 
plaintiff plants himself upon that act, and claims 
that under its provisions his evidence is sufficient 
because it has imposed an absolute duty to furnish 
brakes that will work perfectly at all times and 
under all conditions, he must take such of its 
provisions as are to his detriment with those 
which benefit him. He cannot take what he 
chooses of the act and discard the remainder. The 
jury have found that plaintiff left Coeur d’Alene 


in violation of his orders, and that the proximate 
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cause of his injury was that wrongful act. 
Whether this finding be considered as going to the 
eause of action, and establishing that plaintiff 
had none because when injured he was without 
the scope of his employment, or because his own 
wrong was the proximate cause of his injury, or 
whether it be considered as establishing a defense 
by fixing plaintiff’s negligence as the proximate 
cause of his injury, is tmmaterial. The Safety 
Appliance Act affects none of those principles, 
and if plaintiff bases his action wpon its provi- 
sions and claims its benefits, he must take them 
subject to all the defenses which that act permits 


to the causes of action which it gives. 


There remains the Employers’ Liability Act. 
It differs radically in character from the Safety 
Appliance Act. That act dealt exclusively with 
causes of action, prescribing duties and making 
breaches of them actionable. It trenched upon de- 
fenses to the causes of action it gave only to the 
extent of doing away with assumed risk. The 
Liability Act, on the contrary, deals solely with 
defenses, abolishing the defense that the negli- 
gence complained of was the negligence of a fellow 
servant; abolishing the defense that the plaintiff’s 
negligence contributed to his injurv; and greatly 


limiting the defense of assumed risk. But it 
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changed no rule respecting what must exist in 
order that there may be a cause of action. Rail- 
road companies were not made insurers of their 
employes’ safety. Mere injury, or damage result- 
ing from mere accident, does not make a cause of 
action. Section one of the act provides that the 
carriers affected shall be liable in damages for 
“injury or death resulting in whole or in part 
from the negligence of any of the officers, agents, 
or employers’”’ of such carriers. It is liable, also, 
where injury occurs ‘‘by reason of any defect or 
insufficiency, due to its negligence, in its cars, en- 
gines, appliances,’ etc. It makes no provision 
with respect to evidence, practice or procedure. 
Mode of proof and burden of proof are not touched 
upon, wherein it differs from many state liability 
acts, in most of which it is provided that evidence 
of the mere failure of an appliance, or in some 
of the more extreme, mere proof of injury while 
in the course of an employment, shall be prima 
facie evidence of negligence. Negligence gives a 
cause of action under the act as it did before its 
enactment, but what is negligence and how it shall 
be proved is not determined. By the abolition or 
restriction of defenses alone does the Liability Act 


accomplish its remedial purposes. 


Such being the nature and scope of the Act, citae 
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tion of authorities hardly seems necessary to the 
proposition that the negligence referred to in the 
statute as cause for action is negligence as it was 
defined by the existing law, and, further, that it 
must be proven in accordance with the require- 
ments of the existing law. 


“In all doubtful matters, and when the 
statute is in general terms, it is subject to 
the principles of the common law; it is to 
receive such a construction as is agreeable 
to that law in cases of the same nature. A 
statute in affirmance of a rule of the common 
law will be construed, as to its consequences, 
in accordance with such law. So provisions 
which are intended to remedy defects in the 
common law must be read and construed in 
the light of that law. When words of defi- 
nite signification therein are used in such pro- 
visions, and there is no intention manifest 
that they are to be taken in a different sense, 
they are to be deemed emploved in their 
known and defined common-law meaning.”’ 


Sutherland, Statutory Construction, §291. 


But if it is thought necessary, there is abundant 
material for citation: 


‘*A statute which simply imposes a new obli- 
gation upon an emplover, or renders him 
hable for the negligence of an emplove who 
would, apart from its provisions, have been 
regarded as a mere co-servant of the injured 
person, leaves upon the plaintiff the burden 
of proving the existence of such culpability 
as will entitle him to maintain the action.”’ 

4 Labatt, Master & Servant (2d Ed.), p. 

4902. 
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The cases cited under subdivision (b) of the 
preceding head all declare the necessity of prov- 
ing negligence in order to make out a case under 
the act. Characteristic phrases are: 


‘“‘The question of negligence and of proximate 
cause are still to be determined according to the 
general existing rules on that subject’’; ‘‘under 
the federal statute the plaintiff must show negli- 
gence under the rules ordinarily applicable to 
eases of that character’’; ‘‘substantial evidence of 
the facts which constitute the cause of action in 
this case of the alleged defect * * * is in- 
dispensable to the maintenance of a verdict sus- 
taining it’’; ‘‘no recovery can be had unless the 
evidence warrants a verdict that the hostler’s neg- 
ligence was a proximate cause of the accident.”’ 
And the Supreme Court said in the McWhirter 
ease that ‘‘It requires no reasoning to demon- 
strate that the general rule is that where negli- 
gence is charged, to justify a recovery it must be 
shown that the alleged negligence was the prox- 
imate cause of the damage,’’ and that where no 
rule of absolute liabilitv arising from the viola- 
tion of a statute ‘‘is expressed in the statute it 
cannot be supplied by implication.”’ 


It may be argued here as it was in the trial court 
that the plaintiff may pick and choose from the 
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two acts in order to make up a statute which will 
sustain the action; that he may take from the 
Safety Appliance Act the absolute duty to furnish 
sufficient air brakes which it prescribes, and from 
the Liability Act the provision abolishing the de- 
fense of contributory negligence, and thus piece 
out a statute which will make a cause of action for 
him by giving effect to the finding of the jury with 
respect to air brakes and refusing effect to the 
finding that his own wrong was the proximate 


eause of the injury. 


A pretty theory, but not tenable. The two acts 
are entirely distinct, deal with different subjects, 
and the last section of the later, the Liability Act, 
expressly declares that it shall not limit or impair 
rights given by any former act. And obviously a 
litigant may not claim the benefit of such provi- 
sions of two separate acts as are necessary to 
make out a cause of action for him and disregard 
other provisions of the two acts which would be 
fatal. 

‘“We are clearly of the opinion that the 
plaintiff’s contention is right; that the action 
was one purely at common law, and for this 
reason, and because, upon the question of 
assumption of risks, the plaintiff was per- 
mitted to go to the jury, under the provisions 


of the employers’ liability act, where at 
common law he had failed to make a ease 


ling him to such submission, we are of 
opinion that the judgment and order appealed 
from should be reversed. There is no such 
thing as a blending of a common-law action 
for negligence resulting in personal injuries 
and an action under the employers’ lability 
act; portions of a common-law action cannot 
be pieced out with the provisions of the em- 
ployers’ liabilitv act and produce a good and 
valid judgment, and that is exactly what has 
been attempted here. It is true that both a 
common-law action and an action under the 
employers’ liability act may be pleaded, and 
it may be that in the absence of a demand for 
an election the plaintiff is not obliged to say 
on which cause of action he is proceeding; 
but we believe no case has yet held that a 
common-law action, pleaded and tried as such, 
is entitled to the benefits of the special rules 
laid down for controlling actions under the 
employers’ liability act. Such an intimation 
was made in Ward v. Manhattan Railway Co., 
95 App. Div. 487, 88 N. Y. Supp. 758, but subse- 
quently, and in the case of Curran v. Man- 
hattan Railway Co., 118 App. Div. 347, 349, 
103 N. Y. Supp. 351, the same court distinctly 
rejects the suggestion and says that: 


‘Further consideration has led us to con- 
clude that, in order to entitle an employe to 
the benefit of the provisions of the employers’ 
liabilitv act, he must bring his action under 
that act and conform to its terms in so doing 
(Chisholm 1. Manhattan Railway Co., 116 
App. Div. 320, 101 N. Y. Supp. 622), and 
that, in an action for common-law negligence, 
he is not entitled to the benefits of its provi- 
sions, but must be governed by the rules of 
the common law.’ ”’ 


Welch +. Waterbury, 120 N. Y. Supp., 1060. 
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We submit, therefore, that plaintiff may not 
rely upon any supposedly different rule of evi- 
dence as to what is negligence which it may be 
considered is prescribed by the Safety Appliance 
Act, for he must take the benefits of that act cum 
onere. If he asserts that under the provisions of 
that act the mere failure of air brakes to work, 
though under extraordinary conditions, makes out 
a prima facie case of negligence, and claims the 
benefit of that statutorily established rule, then he 
must accept the remainder of the act so far as 
it is applicable to his case, even though it per- 
mits a defense which clearly defeats his cause of 
action. He has no right to complain of a statute 
which is so liberal in its provisions as to permit 
him to make a case by evidence which would other- 
wise not be sufficient for that purpose, because it 
permits a defense which another statute, less lib- 
eral in its provisions with respect to what is nec- 
essary to establish a cause of action, has abro- 
gated. Neither has he cause for complaint that 
the other statute, to which he must resort to eseape 
a defense, has not been generous enough to do 
away with the necessity for producing evidence of 


negligence in order to make out a cause of action. 


We have so far argued the question of the insuf- 


ficiency of the evidence to establish deficiencies 
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in the air brakes as though the Safety Applance 
Act changed the rules of evidence, so that if plain- 
tiff were at liberty to rely upon that act, his testi- 
mony that the brakes failed to hold would be evi- 
dence that they were defective. But we do not 
think that is true. 


The Safety Appliance Act deals solely with the 
duties of railway companies. It prescribes cer- 
tain appliances with which they must equip their 
trains. The duty so prescribed is, of course, an 
absolute one, and upon proof of their failure to 
discharge it, they may not escape the penalty by 
confession and avoidance; by showing that they 
used reasonable care in an endeavor to equip their 
trains as the statute requires and to keep them so 
equipped. But the statute has nothing to say of 
the rules of evidence. It prescribes the duty, but 
makes no provision as to what shall be evidence of 
its breach. It is common in such statutes to make 
evidence of an injury prima facie evidence of an 
actionable breach of duty (ride cases referred to 
in 5 Labatt, Master & Servant, pp. 4901-4904), 
and because it is common the failure of the statute 
in question to make such provision is significant. 
Tt seems clear, therefore, that while, a breach of 
the statutory duty established, a railway company 


may not excuse it, that yet it may demand that its 
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breach of duty be established by competent and 
sufficient evidence before it may be called upon to 
respond therefor. 


Now, was the failure of the brakes to hold, used 
as the evidence shows them to have been used by 
plaintiff at the moment of the collision, competent 
and sufficient evidence that they were defective 
even under the rule of absolute duty prescribed 
by the Safety Appliance Act? Clearly not, unless 
res wpsa loquitur. The rule expressed in those 


words is a rule of evidence. 


‘“‘In our opinion, res ipsa loquitur means 
that the facts of the oceurrence warrant the 
inference of negligence, not that they compel 
such an inference; that they furnish curecum- 
stantial evidence of negligence where direct 
evidence of it may be lacking, but it is evi- 
dence to be weighed, not necessarily to be ac- 
cepted as sufficient; that they call for explana- 
tion or rebuttal, not necessarily that they 
require it; that they make a case to be de- 
cided by the jury, not that they forestall the 
verdict. Res ipsa loquitur, where it applies, 
does not convert the defendant’s general issue 
into an affirmative defense. When all the 
evidence is in, the question for the jury 
is, Whether the preponderance is with the 
mainte.” 


Sweeney v. Erving, 228 U. S., 240. 
And see: 

Duntley v. Inman, 70 Pae., 530. 

Eidgens v. Mfg. Co., 48 8S. E., 538. 
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The Safety Appliance Act, as we have before 
remarked, does not purport to deal with rules of 
evidence. It prescribes duties, and leaves the 
mode of proof of breach of such duties to be de- 
termined by the existing law. In the existing law, 
the rule res ipsa loquitur was not applicable in 
actions to recover damages for injuries brought 
by employes against their employers. 

Patton v. Railway Co., 179 U. S., 658. 


The above case was cited and followed in Chi- 
cago etc. Co. v. O’Brien, 132 Fed., 598, in holding 
that a state statute providing that railway com- 
panies should be lable for damages occasioned 
by the neglect or mismanagement of any employe, 
ete., ‘‘did not alter the character of the relation 
between the railway company and the deceased, 
nor the rules of evidence appropriate thereto.”’ 
So was it in Shandrew v. Railway Co., 142 Fed., 
320, a case arising after the adoption of the Safety 
Appliance Act, where recovery was sought be- 
cause an air brake hose burst, causing the brakes 
to set suddenly and violently and thereby throw- 
ing an employe from a train. Such a case would 
certainly be covered by the act, yet the court made 
no reference to it but held that the mere fact that 
the hose burst did not tend to prove it was de- 
fective. It was quoted from at length in Midland 
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etc. Co. v. Fulgham, 181 Fed., 91, where plaintiit’s 
action was based upon both, the Safety Appliance 
and the. Liability Acts, yet. the court said: . 


“‘The doctrine -of res ipsa loquitur is imap-. 
plicable to actions between employers and em- 
ployes for negligence or other wrongs. The 
happening .of an.-.accident which injures an 
employe raises no presumption of wrong. or 
negligence by the employer. Chicago & 
Northwestern Ry. Co. v. O’Brien, 67 OC. C. A. 
421, 424, 426, 182 Fed. 593, 596, 598: Northern 
Pacific Ry. Co. v. Dixon, 139 Fed. 737, 740, 
71 C. C, A. 555, 558 ; Cryder uv. Chicago, RT. 
& Pac. Ry. Co., 81 OP OmA! 559, 561, 152 Fed. 
41.7, 419. 


Conjecture. is an, unsound and unjust foun- 
dation for a verdict. Juries may, not legally 
guess the money or property of one litigant to 
another. Substantial evidence of the facts 
which constitute the cause of action in this 
ease of the alleged defect in the lift pin lever 
and the coupler is indispensable to the main- 
tenance of a verdict sustaining it.’’ 

In Lyddy v. Railway Co., 197 Fed., 524, it was, 
held that though defective cars were being moved 
in violation of the Safety Appliance Act, the fact 
that the brakeman met his death about such cars 
was not evidence that he came to his death be- 
cause of the defects in them. And in. Smith «1. 
Railway Co., 200 Fed., 553, it was said that 
‘Whether defendant’s liability is to be rested upon 
common law, principles or -upon the Employers’ 
Liability Act, no,,recovery can.be had unless the 
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evidence warrants a verdict that the hostler’s.neg- 
ligence was a proximate cause of the accident,”’ 
and that ‘‘The fact that decedent was struck by 
defendant’s engine carries with it no presumption 
of defendant’s negligence, the burden of proving 
which is on the plaintiff,’’ citing Patton v- Rail- 
way Co. 


Congress has not changed the rule announced 
in the Patton case, unless its intent to do so is in- 
ferred from a strained construction of enactments 
which do not purport to deal with rules of evi- 
dence or mode and manner of proof.. The -Su- 
preme. Court has not departed from it. We 
submit it controls here. 


But assume that in some way there has been a 
modification .of the rule established in the Patton 
case with respect to res ipsa loquitur, so that in 
an appropriate case it would apply. in an action 
by an employe to recover damages from his em- 
ployer caused by negligence. The rule never was 
that it applied in all cases, irrespective of the cir- 
cumstances surrounding .an injury. The circum- 
stances were always to be considered in order to 
determine its applicability in.a given case. 

“The general rule in actions of negligence 


is that the mere proof of an ‘accident’ (using 
the word in the loose-and popular’:sense) does 
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not raise any presumption of negligence; but 
in the application of this rule, it is recognized 
that there is a class of cases where the cir- 
cumstances of the occurrence that has caused 
the injury are of a character to give ground 
for a reasonable inference that if due care 
had been emploved, by the party charged with 
care in the premises, the thing that happened 
amiss would not have happened. In such 
eases it is said, res tpsa loquitur—the thing 
speaks for itself; that is to say, if there is 
nothing to explain or rebut the inference that 
arises from the way in which the thing hap- 
pened, it may fairly be found to have been 
occasioned by negligence.”’ 


Sweeney v. Erving, 228 U. S., 238. 


And whatever else may have been modified which 
is declared in the Patton opinion clearly this has 
MOUs weet: 


‘‘And where the testimony leaves the matter 
uncertain and shows that any one of half a 
dozen things may have brought about the in- 
jury, for some of which the employer is re- 
sponsible and for some of which he is not, 
it is not for the jury to guess between these 
half a dozen causes and find that the negli- 
gence of the employer was the real cause, 
when there is no satisfactory foundation in 
the testimony for that conclusion.’’ 


For the same rule has been declared in variant 
form 1n St. Louts etc. Co. v. MeWluarter, 229 U.S, 
at page 280, of which more hereafter. 


In the case at bar, the brakes whose sufficiency 
is attacked were the standard Westinghouse auto- 
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matie type which are used on passenger equipment 
everywhere. They were carefully gone over, and 
every part put in perfect condition when the Jand 
registration rush commenced, shortly before the 
day of the accident. They were tested by plain- 
tiff at the station in Spokane in the morning 
before starting on the day’s run. The air brake 
inspector at Coeur d’Alene testified that he tested 
them in Coeur d’Alene just before the ill-fated 
train started on its last run. While plaintiff 
affects to cast doubt upon this test by saying he 
did not see the inspector about the train, he admits 
he made no test there because he expected the 
inspector to do it. However, whether such a test 
was made is immaterial, for plaintiff says the 
brakes worked perfectly all day, worked perfectly 
coming into and switching around in Coeur 
d’Alene, and worked perfectly when first applied 
in the effort to avert the impending collision. ‘The 
sole evidence of deficiency in them is found in 
plaintiff’s testimony that when he dynamited the 
train “It caught hold and was making a stop very 
nicely when all of a sudden it released * hak 
when I first applied the air it took hold and held 
for approximately, I should judge, 35 or 40 feet, 
maen let logse’’ (Record, pp. -.----- ye 


Plaintiff, not pretending to know why the 
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brakes released, or to be able to give any reason 
based upon any fact affecting the situation as to 
why they should have done so, made the following 
guesses as to what might have occasioned it: 


(1) ‘‘A piece of dirt in the triple valves.”’ 

(2) ‘Dirty valves in connection with the 
eylinders.”’ 

(3) ‘‘Rust or water will sometimes do it.”’ 


(4) Possibly ‘‘the brakes broke in two when I 
applied them.”’ ‘‘They could do it.’’ 


(5) “If there was an air connection brake in 
the train line, they might break from putting 
them on too hard.”’ 


(6) ‘‘Possibly it would break the brake beam, 
or something like that.’’ 


(7) It would release if ‘‘you broke the cylin- 
der; that would release it.”’ 

(8) ‘“‘If you did not apply your emergency 
properly that might have happened.”’ 

And finally: 


(9) ‘‘I don’t know what did happen, and I 
don’t think anybody else does either.”’ 


As to the triple valves, he said they were a ‘‘part 


of the air applance; some of them are underneath 
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the cars and some of them are in the cars.”” Ifa 
piece of dirt getting into the triple valves caused 
the trouble, it did not ‘‘necessarily’’ get in between 
Coeur d’Alene and the point of collision. It might 
have been there all the time and only caused 
truuble because of the use of the emergency. ‘‘It 
was the first time that the valve had been used in 
that position for some length of time. It is not 
very often that a motorman has occasion to use 
his emergency brakes to slow her, to put that kind 
of a strain. He is not supposed to test his air in 
all positions in the yards. It is very impractical 
for a man in any service, any emergency appli- 


ances’? (Record, pp. — 


Robinson, the Westinghouse expert who testified 
on behalf of defendant, testified there were three 
things which might have caused the brakes to re- 
lease under the circumstances described by 
plaintiff. 


(1) The breaking of the pipe between the 


auxiliary reservoir and the brake cylinder. 
(2) The breaking of the reservoir or eylinder. 


(3) The accidental release of the brakes by 
the motorman himself through ‘“‘accidentally pull- 
ing the handle of the brake valve into the release 
position.”’ 


7 
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In order that the breaking of the pipe or res- 
voir or cylinder should have the effect described 
by plaintiff, the break would have to be in those 
appliances under each car, for the breaking under 
one car alone would only operate to set the brakes 
on the other cars (Record, pp. <4-f..) 


Testimony has a definite limit of elasticity, even 
when given in an action like the present. That in 
the case at bar can be no further stretched than 
to establish that for some unexplained and unex- 
plainable reason the brakes released. Plaintiff’s 
own testimony shows that it might have been solely 
caused by himself. His violation of orders had 
put him in a position where it was necessary to 
use the brakes in an extraordinary position, under 
an unusual and excessive strain. It will hardly 
be supposed that in the imminent peril in which 
he found himself he exercised much skill and care 
in making the brake application. He admitted the 
possibility that ‘‘the brakes broke in two when IL 
applied them * * * they could do it.” ee 
said that if there was an air connection brake in 
the train ‘‘they might break from putting them 
on too hard.’’ Possiblv ‘‘it would break the brake 
beam.’’ Possibly the cylinder broke; ‘‘if vou did 
not apply the emergency properly that might have 


happened.’’ 


149 


In Lucid v. Powder Co., 199 Fed., 377, your 
Honors somewhat qualified the positive declara- 
tion of the Supreme Court in Patton v. Ry. Co. 
that the rule res ipsa loquitur never applied in 
actions brought by an employe to recover damages 
for negligence from his employer by holding that 
it might apply in such a case where the facts were 
appropriate, but you said that ‘the doctrine is to 
be applied only when the nature of the accident 
itself not only supports the inference of the de- 
fendant’s negligence, but excludes all others,” ite 
rule declared by your Honors in that case is only 
such as is declared by courts which have approved 
the rule res ipsa loquitur and applied it with the 
utmost freedom in all possible cases, including 
those arising out of the relation of master and 
servant. None is more liberal in that behalf and 
invokes the rule more frequently than the Su- 
preme Court of the State of Washington, and 
yet that court found it necessary to say thereof : 

“Tt has never been applied by the courts 
except where the facts and demands of jus- 
tice make its application essential, depending 
upon the peculiar facts and circumstances in 
each particular case, and where the duty 
which the defendant owes the injurea person 
is of such a nature that proof that vme acci- 
dent happened under the given conditions is 


of such value in law as to afford evidence of 
negligence in itself, and thus make out a 
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prima facte case; and only then when the pro- 
ducing cause of the injury is under the con- 
trol of the defendant, and the accident is of 
such a nature that it would not ordinarily 
occur except from the lack of due care.”’ 


Lewinn v. Murphy, 63 Wash., 356. . 
And again said the court: 


“‘The doctrine of res ipsa loquitur cannot 
be applied to eases of this character. That 
rule, as applied to falling objects, covers cases 
where the occurrence is of such an unusual 
and extraordinary character that it would not 
happen except for want of due care, or that 
the cause of the fall was something over which 
the defendant had absolute and complete con- 
trol; and that in the nature of things there 
could be no fall except in the negligent doing 
of some act peculiarly within the knowledge 
and control of the defendant. Here, as we 
have before said, there was no evidence show- 
ing how the accident happened; whether the 
cement was piled too high or in an unusual 
manner, or in an unsafe place, or in a dan- 
gerous manner, or whether it was due to the 
act of fellow employes in throwing bags of 
cement up against the pile. ‘The cireum- 
stances, therefore, leaving room for different 
presumptions, the rule called for had no ap- 
plication.” Lewinn v. Murphy, 63 Wash., 356, 
115 Pac., 740, Ann. Cas. 1912 D. 483. Many 
cases are there referred to which are authori- 
tative here.”’ 


Samardege v. Hurley-Mason Co., 72 Wash., 
459. 
May it be said of the evidence in this case that 


it ‘‘not only supports the inference of the defend- 
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ant’s negligence, but excludes all others?’’ Among 
the factors which the plaintiff himself admitted 
might have caused the releasing of the brakes are 
his own acts. Hardly will it be claimed, we sup- 
pose, that if when the brakes were applied, just 
before the collision, a piece of dirt had blown up 
from the track and in some manner gotten into 
the triple valves, causing the brakes to release, 
there could be supposed to be negligence on the 
defendant’s part unless there was proof that such 
an occurrence might have been expected and could 
have been guarded against. Nothing is suggested 
to that end. Aside from the possibility of dirt 
or water getting into the valves between Coeur 
d’Alene and the point where the brakes released, 
plaintiff suggests that the dirt or water might have 
been there all the while and not have been ap- 
parent; that the brakes might have worked per- 
fectly under the normal conditions under which 
he had been using them, and have continued to 
do so, notwithstanding the dirt and water, but 
for the unusual application of the emergency. 
Must defendant see to it that its brakes are always 
kept in such condition that a disobedient employe 
who has put himself in a position of peril may 
extricate himself therefrom by an extraordinary 


use of them? Going yet further, plaintiff con- 
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ceded that the cause of release might have been 
the breaking of a brake beam, of a connecting 
pipe, or of the brakes themselves, through apply- 
ing the brakes too hard. Again we ask, must a 
railway company which has equipped its trains 
with standard brakes working perfectly under the 
normal operation of the road, and sufficient under 
such conditions to control the speed of the train, 
be held to fail in its duty because it did not make 
its appliances of such surpassing strength as that 
they will withstand any strain which a motorman 
may put upon them to extricate himself from 
peril to which his disobedience of orders has ex- 
posed him? But finally the plaintiff admitted 
that it would be possible to break the cylinder 
and thus release the brakes by an improper appli- 
cation. ‘‘If you did not apply your emergency 
properly, that might have happened.’’ In _ the 
light of these considerations, no application of 
the rule of res tpsa loquitur will aid in the making 
out of a case for plaintiff. Some new rule, one 
never yet written in the books, statutes or reports, 
must be found to hold defendant under plaintiff’s 
own testimony. At the very least, it will be nee- 
essary to say that the Safety Appliance Act makes 
of railway companies insurers that their appli- 


anees will work properly under any conditions; 
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that they will not give way because an employe 
puts an extraordinary strain upon them to avoid 
a peril to which his own act has exposed him, or 
because he has used the appliances improperly, 
and that proof of mere failure of appliances to 
work, is not mere prima facie evidence of a breach 
of duty on the carrier’s part, but conclusive evi- 
dence of that fact. Now there has been a tendency 
in some courts to make all these acts intended to 
protect employes against their employers’ negli- 
gence insurance statutes, and to make of the mere 
fact of injury in connection with a violation of 
the statute evidence of a right of recovery. That 
tendency has, we think, received a bit of a setback 
by the decision of the Supreme Court in St. Louis 
etc. Ry. Co. v. McWhirter, 229 U. S., 265. There 
a brakeman who was working after he had been 
on duty more than sixteen hours, in violation of the 
Hours of Service Act, fell in front of an engine 
while he was walking in front of it to turn a 
switch and was killed. There was no evidence as 
to what caused him to fall, but in the state courts 
in which the action was brought it was held that 
the violation of the statute in permitting the 
brakeman to work bevond the hours fixed by the 
act was negligence per se, and that from his injury 


thereafter an inference arose that it was ocea- 


Se 
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sioned by the negligence of the defendant. ‘The 
decision of the state court went to the extreme 
limit, in effect making the railway company an 
insurer of the safety of its employes when it had 
violated a statute. Said the court: 


‘‘We are unable to discover in the text of 
the statute any support for the conclusion 
that it was the purpose of Congress in adopt- 
ing it to subject carriers to the extreme lia- 
bility of insurers which the view taken of 
the act by the court below imposes. We say 
this because although the act carefully pro- 
vides punishment for a violation of its pro- 
visions, nowhere does it intimate that there 
was a purpose to subject the carrier who 
allowed its employes to work bevond the statu- 
tory time to liability for all accidents hap- 
pening during such period without reference 
to whether the accident was attributable to the 
act of working overtime. And we think that 
where no such liability is expressed in the 
statute it cannot be supplied by implication. 
It requires no reasoning to demonstrate that 
the general rule is that where negligence is 
charged, to justify a recovery it must be shown 
that the alleged negligence was the proximate 
cause of the damage. The character of evi- 
dence necessary to prove such causation we 
need not point out, as it must depend upon 
the circumstances of each case. Conceding 
that a case could be presented where the mere 
proof of permitting work beyond the statu- 
tory time and the facts and circumstances 
connected with an accident might be of such 
a character as to justify not only the conclu- 
sion of negligence, but also the inference of 
proximate cause, such concession ean be of 
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no avail here, since the instruction of the trial 
court and the ruling affirming that instruction 
were based upon the theory that the mere act 
of negligence in permitting an employe to 
work beyond the statutory period created lia- 
bility irrespective of the connection between 
the alleged negligence and the injury com- 
plained of.” 

If the insurance notion and the idea that the 
federal statutes in question make of railway com- 
panies insurers of their employes’ safety under 
any and all conditions be rejected, there is naught 
in the evidence with respect to the working of the 
air brakes at the time of the collision which tends 
to convict defendant of furnishing defective ap- 
paratus unless the doctrine res ipsa loquitur may 
be invoked. That, obviously, may not be, for while 
this court has, as we have said, somewhat quali- 
fied the declaration of the Supreme Court in the 
Patton case that the doctrine in question never 
applied in actions by an emplove to recover dam- 
ages for injuries caused by his employer’s negli- 
gence, it has not modified, or in any way ques- 
tioned, the declaration of the Supreme Court in 
that same case, that 


‘‘Where the testimony leaves the matter un- 
certain and shows that any one of half a 
dozen things may have brought about the in- 
jury, for some of which the employer is re- 
sponsible and for some of which he is not, it 
is not for the jury to guess between these half 
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a.dozen causes and find that the negligence 
of the employer was the real cause, when 
there is no satisfactory foundation in the tes- 
timony for that conclusion.”’ 

That principle is reaffirmed by your Honors in 
the Lucid case by adopting the above quotation 
and by the declaration in connection with it that: 

‘‘The doctrine is to be applied only when 
the nature of the accident itself not only sup- 


ports the inference of the defendant’s negli- 
gence, but excludes all others.’’ 


Plaintiff’s own testimony shows that the releas- 
ing of the brakes may have been caused through 
the breaking of some part of the appliances 
eaused by an improper application. He admits, 
too, that all the causes which he suggests there 
might have been for such releasing may have been 
occasioned by the necessity for putting the brakes 
in the emergency position, and the necessity for 
so using them is established by the findings of the 
jury to have arisen from his wrongful act. In 
whatever wav the testimony mav be viewed, there 
is no room for ascribing the releasing of the brakes 
to defendant’s negligence unless it be ascribed on 
pure imaginings, and the placing upon it of the 
burden of exculpating itself from a whollv con- 
jectural act of negligence, the nature of which the 


evidence does not even point to. 
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There is still another reason why res tpsa lo- 
quitur may not be relied upon to make out a prima 
facie case of negligence. It is that where the pro- 
ducing cause of an injurv is as much under the 
control of the plaintiff as of the defendant, and 
the plaintiff is in a position to be as well aware of 
the cause of the accident as defendant, that then 


the rule res ipsa loquitur does not apply. 


‘‘Tt is true that, in the cases cited, this court 
applied the doctrine of res ipsa loquitur to the 
facts shown, and that in some of them the 
relation of master and servant existed. But 
in none of them did the servant have complete 
charge of the alleged defective appliances, in 
the sense that at the time he was exclusively 
using and controlling them. Appellant, as the 
respondent’s servant, had exclusive control 
and supervision of all the appliances at the 
time of the explosion, and for a considerable 
period immediately prior thereto. The maxim 
of res ipsa loquitur is applied in negligence 
eases on the theory that the accident, in the 
hight of surrounding circumstanees, is of such 
a character as to raise a presumption of heg- 
hgence from the occurrence itself; and on the 
further theory, that the injured party is not 
in a position to explain its cause; while the 
party charged, having more favorable oppor- 
tunities, is in a position to thus explain and 
show himself free from negligence, if such be 
the case. If the circumstances do not sug- 
gest or indicate superior knowledge or oppor- 
tunity for explanation on the part of the party 
charged, or if the plaintiff himself has equal 
or superior means of information, the doc- 
trine will not applv.’’ 


158 
Lynch v. Packing Co., 63 Wash., 423. 


We deem it unnecessary to cite other authorities 
to the exception just stated because, first, the Su- 
preme Court of Washington is the most liberal 
court in the United States in the application of 
the rule res tpsa loquitur in actions between master 
and servant, and, second, that the court bases its 
statement of the rule above quoted upon such a 
wealth of authority as not to require additional 


buttressing. 


Applying the principle above stated to the 
present case, it is clear that the rule res ipsa lo- 
quitur may not be invoked. Plaintiff was in 
charge of the air brake apparatus on his train 
and was using it all the while. The rules made 
it his duty either to test the brakes himself or to 
see that they were tested by the air brake inspector 
before leaving anv terminal. He testified that he 
did test the brakes in Spokane on the morning of 
the day of the accident, because it was his duty to 
do so, and that he did not test them before leaving 
Coeur d’Alene on the ill-fated trip, though that 
was a terminal point, because he expected the in- 
spector there to test them. No one could be 
in better position than he was to know whether 
there were defects in the brakes, and what they 


were. He had been using the brakes all day long, 


159 
and possibly had used them before that day, though 
the evidence is silent as to that. Upon the first 
theory suggested by the Supreme Court of Wash- 
ington for the application of res ipsa loquitur in 
negligence cases, viz., ‘‘that the accident, in the 
light of surrounding circumstances, is of such a 
character as to raise a presumption of negligence 
from the occurrence itself,’’ it is manifest that 
the rule may not be applied here. Upon the second 
theory suggested by the court, rz., “that the in- 
jured party is not in a position to explain its cause; 
while the party charged, having more favorable 
opportunities, is in a position to thus explain and 
show himself free from negligence,’’ there is no 
room for its application. Plaintiff had more ex- 
clusive control over the brakes on his train, and 


better opportunity to know if there was anything 


defective or insufficient in them, than had any 
other employe of defendant. If the releasing of 
the brakes could be explained, plaintiff was in 
better position to explain the cause therefor than 
was any other employe of defendant.’ It is true 
that ordinarily after an accident the cause there- 
for may be determined with more or less certainty 
by the employer and his employes about the scene 
of the accident, while the injured man is unable 


to make any investigation and ascertain anything 


—— Ss oe 
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respecting the cause of the accident. The usual 
holds good in this case to the extent that the plain- 
tiff, because of his injury, was unable to make any 
investigation as to the cause for the brakes releas- 
ing. The usual does not hold good in this case, 
however, to the extent that the defendant, or any 
of its employes, could make an investigation into 
the cause of the accident, for the motor-car and its 
apparatus were completely demolished. That 
demolition and the destruction of all evidence of 
the cause of the brakes releasing, if in fact they 
did release, was occasioned by the wrongful act 
of plaintiff, for it was he who took the train out 
upon the road and into collision with the other 


train in violation of his orders. 


We think it may be proper to suggest, also, that 
if the motor car had not been demolished by the 
collision and palpable evidence of the condition 
of the brakes thus destroyed, no claim of defective 
condition would ever have been heard. Said the 
trial judge in his opinion denying the petition for 
a new trial: 

“The air brakes in question were of standard 
make and in common use; they had at all 
times worked perfectly up to the very moment 
of the accident so far as the testimony dis- 


closes, and when we consider their construe- 
tion and mode of operation, coupled with the 
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fact that no claim of defective equipment was 
made of record until the filing of the fourth 
amended complaint many months after the 
accident we are at least led to suspect the 
bona fides of this claim.”’ 

Juries, however, do not require palpable evi- 
dence of defects in apparatus when the action is 
one by an employe to recover damages from his 
employer for alleged negligence, and with their 
conclusion upon the sufficiency of the evidence the 
trial judge did not feel himself justified to inter- 
fere. We only refer to the unsatisfactory char- 
acter of the evidence, as indicated by the trial 
judge’s opinion, to point our insistence that what- 
ever merits there may be in the rule res tpsa lo- 
quitur when applied in some cases, there is no 
room for its application here unless it is designed 


as an instrument of rank injustice. 


We are unable to find in any law of the United 
States any inhibition upon the Federal courts fol- 
lowing the practice m the State of Washington 
of considering the special findings of a jury in 
connection with the whole record in the case for 
the purpose of ascertaining their meaning, and 
their relation to and effect upon the general ver- 
dict. If there is no Federal law which forbids 


such practice, it is patent that the jury’s special 
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findings are in conflict with their general verdict 
and require the setting aside of the general verdict 
and the entry of judgment upon the special find- 
ings in defendant’s favor. To do this is not to 
violate the Seventh Amendment, for so has the Su- 
preme Court declared. If we err in these prem- 
ises, however, certainly in the reasons which are 
urged why judgment should be entered in the 
defendant’s favor upon the special findings, taken 
in connection with the reasons urged why a new 
trial should be granted, are sufficient cause to hold 
that a new trial ought to have been ordered. We 
pray, therefore, that the court will reverse this 
cause with directions to the trial judge to set aside 
the judgment entered in plaintiff’s favor, and in 
lieu thereof enter judgment for defendant. If 
that relief is not grantable, then we pray that a new 
trial may be ordered. 


Respectfully submitted, 


GRAVES, KIZER & GRAVES, 
Attorneys for Plaintiff in Error. 
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NINTH CIRCUIT. 


SPOKANE & INLAND EMPIRE 
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EDGAR E. CAMPBELL, 
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WAITED STATES FOR THE EASTERN 
DISTRICT OF WASHINGTON. 
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NOTE.—The parties hereto will be referred to 
throughout this brief by their trial court designations; 
the plaintiff in error as defendant and the defendant 
in error as plaintiff. 
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STATEMENT @F PACTS. 

Counsel for defendant has not seen fit to embody in 
his brief any statement of the evidence introduced in 
this cause. We believe the evidence introduced is 
material, and we submit a statement of such evidence. 

The plaintiff is a citizen of the State of Washing- 
ton. The defendant is a corporation organized under 
the laws of the State of Washington and engaged in 
business as a carrier of interstate commerce between 
the City of Spokane, State of Washington, and the 
Town of Coeur d’Alene, State of Idaho. 

(it, pe 6): 

Plaintiff was on the 3lst day of July, 1909, a motor- 
man in the employ of defendant, and on said date was 
motorman on motor No. 5, running between Spokane 
and Coeur d’Alene. Said train consisted of Motor No. 
5 and two trailers attached, making a three-car train. 
On the 31st day of July, 1909, plaintiff arrived with 
his train at Coeur d’Alene at about 4:30; he immedi- 
ately brought his train in position to return to Spo- 
kane. He received written orders from the dispatcher 
for the running of his train and verbal orders from 
his conductor, Whittlesey. 

(Tr. p. 49). 

Immediately after the written orders were handed 
to plaintiff, he was ordered by his conductor to depart. 
Plaintiff did start his train from Coeur d’Alene and 
had proceeded a short distance when he observed a 
train approaching on the same track from the op- 
posite direction. Upon seeing the approaching train 
he did, what is termed in railroading ‘dynamite his 
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train”—that is, he applied the emergency brakes. The 
brakes caught hold and were making a stop very nicely, 
when all of a sudden the air released and the train 
shot forward. 

air. p. 50). 

“Tf the air had worked properly and had held when 
the first application was made, I could have stopped 
my train before running into the other train. If the 
brakes had been working properly, 1 could have 
stopped my train within 600 feet—probably less than 
that.” 
fir. p. 50). 

“T saw the other train coming and just as I started 
to turn off my power somebody back of me hollered, 
‘Give her the big hole.’ That is what I spoke of 
a while ago, ‘Dynamiting,’ giving all the braking 
power you have is termed the ‘big hole,’ emergency. 
When I first applied the air it took hold and held 
for approximately, I should judge, 35 or 40 feet, 
then let loose; every thing released without any 
action on my part.” 


(lr. p. 51). 

“When brakes are in proper working order they 
do not release after the air is applied unless they 
are released by the party controlling it, and they 
were not released by me.” 

ir. p. 52). 

“My train probably ran between 750 and 800 feet 
after my brakes released, before the collision oc- 
curred. The brakes were not working during that 
time, and had no effect.” 
fel. p. 64). 

Both of plaintiff's legs were broken in the collision; 
he sustained internal injuries and the hearing of his 


right ear is entirely gone, his right leg is three inches 
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short, and his left leg is six inches short. He re- 
mained approximately eight weeks in the hospital at 
Coeur d’Alene, and was unconscious part of the time 
—for at least two weeks. 

(ii pa D2 )e 

Prior to the accident plaintiff was earning an aver- 
age of $125.00 a month, and is now earning $75.00 
per month as treasurer of the Brotherhood of Railway 
Trainmen, which position is elective and is not perma- 
nent. 

(Tr. pp. 53 and 54). 

Ed Trudell testified; That he was a brakeman in 
the employ of defendant on July 31, 1909, and was 
working on Special Motor No. 5. 

Cir p: 66): 

“My attention was first directed when Campbell 
set the air. JI went back in the train because 
Campbell set the air. He set the air unusually hard, 
so hard I wanted to see what was the matter. I 
was in the front car about 6 feet from the rear 
platform, going up to the front end to see what 


orders they had. The car was crowded, people 
standing in the aisles and the platform was full.” 


Gite, 67). 
“IT cannot say how far the train ran after he 


applied the emergency until it hit the other train. 
It took me about fifteen or twenty seconds to get off.” 


(Tr. pp. 67-68). 

Edward L. Dixon testified: That on the 3lst day 
of July, 1909, he met plaintiff; that witness was in 
the front end of motor car No. 5, about three or 
four feet from plaintiff; that the train went about 
one and one-half miles or two miles from Coeur d’Alene 
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when he noticed another train coming. His attention 
was directed to the on-coming train by Mr. Beck 
saying “My God, look! They’re coming!” That Beck 
then said “give her the big hole.” The trains were 
then about 200 yards apart. Campbell applied the 
emergency, and it held for a few seconds and then 
eaked off.” 

(elt. sp. 68). 

The train was going about 25 or 30 miles an hour 
when the plaintiff applied the emergency, and the 
trains were then about 200 yards apart. 

(Tr. pp. 68 and 69). 

Witness was formerly a railroad employee and 
was familiar with air brakes similar to the one on 
this train, and knew how air brakes work when they 
are in proper condition; that the air brakes on motor 
No. 5 did not work as if they were in proper con- 
dition. If the brakes had been in proper condition 
the train could have been stopped within about 225 
feet. 

(lic. p. 69). 

Dixon remained on the train until they hit. He 
felt them leaking out, when they began to get loose, 
and he began to back away as soon as he noticed 
they were leaking off. 

li, pp. 69-71). 

For about four years witness was a locomotive fire- 
man on the Northwestern railroad, and while there 
had occasion to use air brakes, and had himself stopped 
trains with them. 

ir. p. 72): 
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There was a door leading from the motor cab to 
the baggage room and Dixon and Beck were stand- 
ing in this door looking forward. 

(Timpp. 7173): 

William Beck testified: That he had been a 
railroad man, employed as brakeman and conductor 
on the Northwestern railroad for about seventeen 
years. 

(IG. pe 72). 

That he was standing on the left side of the motor- 
man’s door in motor 5 prior to the accident. Mr. 
Dixon was standing to his right. When the train 
got somewhere near the curve he noticed the other 
train approaching. Beck immediately called to 
Campbell ‘For God's sake shut her off.’ Campbell 
immediately pulled his air and it just took hold for 
a short length of time and then the car plunged 
ahead again; that the train went probably 100 or 
150 yards after the air began to leak off and before 
he jumped. 

Ghig. 7/3). 

Beck had had experience as a railroad man with 
air-brakes, and if the air had been working properly 
he could not state whether the train could have been 
brought to a full stop, but the train could have been 
brought to as near a stop as the other train did, if the 
air had worked. The trains were about 750 feet 
apart when he first saw it. 

@be 0 7R 

James Delaney, a witness for the defendant, testi- 
fied: That he was on the 31st day of July, 1909, 
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motorman on regular No. 20. He saw Motor No. 5 
approaching, near Gibbs, and the trains were about 
800 feet apart when he first saw it. He applied the 
emergency brake on Motor 20, and brought his train 
to a stop before the collision; that Motor 20 was 
stopped within a distance of about 200 feet. 

mar. p. 78). 

He had previously run equipment No. 5, and if 
everything had been in working order he could have 
stopped it within 400 feet from the time he applied 
the brakes. 

(i p. 79). 

Henry John Robinson, a mechanical expert for the 
Westinghouse Air Brake Company, a witness called 
for the defendant, testified: He had examined the 
equipment on Motor No. 4 of the defendant company, 
which was similar in design to that on Motor No. 5. 

i p. 104). 

If the brakes were in proper working condition, 
with a motor car and two trailers full of people going 
at a speed of thirty miles an hour on a one per cent. 
down grade, an application of the brakes in the emer- 
gency would stop the train in between 200 and 300 
feet, nor more than 300 feet and he doubted if 
less than 200 feet. 

(ir p. 116). 
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POINTS AND AUTHORIT EES. 


Object of the Safety Appliance Act is to protect 
life of employees, and should be liberally construed 
to accomplish the evident intent of Congress. 


Schlemmer vs. Buffalo R. & P. R. Co., 205 U. S. 1. 

Chicago, Milwaukee & St. Paul Ry. Co. vs. U. S., 
165 Fed. 423. 

Johnson vs. Southern Pac. Co., 196 U. S. 1. 

U.S. vs. Chicago"N. W. R. R. Co, 157 Fedele 

Winkler vs. Philadelphia R. R. Co., 53 Atl. 90. 

U. S. vs. Atl. Coast Line R. Co., 153 Fed. 918. 


Similar statute of New York construed and held ap- 
plicable to surface railroads operated by electricity. 
Kent vs. Jamestown St. Ry. Co., 98 N. E. 664. 


The general verdict finds all material issuable facts 
in favor of prevailing party. 


Indianapolis Southern Ry. Co. vs. Tucker, 98 N. E. 
431 (Ind.) 

Morrow vs. Bonebrake, 115 Pac. 585, s. c. 34 
I Re N Se) 47 sane) 

Farmers’ Savings Bank vs. Burr Forbes & Son, 
132 N. W. 59 (Iowa) 

Seigel W. & C. Live Stock Com. Co. vs. Johnson, 
44 Pac. 206 (Okla.) 

Daube vs. Phila. & R. Coal & Iron Co., 77 Fed. 
(aE CA. /thCirenit) 


The inconsistency between special findings and gen- 
eral verdict must be irreconcilable to warrant judg- 
ment on findings. 


Fishback vs. Spunaugle, 92 N. W. 58 (Iowa). 

Drake vs. Justice Gold Min. Co., 75 Pac. 913 
(Colo. ) 

Tarashonsky vs. Ill. Cent. R. Co, 117 N. W. 
1074. 

McCorkle vs. Mallory, 30 Wash. 632. 
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Findings which are mere conclusions may be disre- 
garded by the court. 


Fishback vs.. Spunaugle, 92 N. W. 58 (Iowa). 
Lake Shore & M. S. Ry. Co. vs. McIntosh, 38 
N. E. 476. 


Distinction between proximate cause and cause 
which proximately contributes 1s recognized by the 
courts. 


Miekail vs. Barnwell Co., 35 S. E. 562 (S. C) 

Wragge vs. South Carolina & G. R. Co. 33 
lowe. A. 191 (S, C.) 

Gincaeo) won. W. Ry. Co. vs. Prescott, 59 Fed. 
Eo (C.C. A.) 

Andrews vs. R. R. Co., 42 N. W. 513. 

Skjeggerud vs. Ry. Co., 35 N. W. 572. 

Grand Trunk Western Ry. Co. vs. Lindsay, 201 
iedmooo (C. C, A. /th Circuit) 

Louisville & N. Co. vs. Wene, 202 Fed. 887 
COC 7e) 7th) Circuit). 

Choctaw, Oklahoma & Gulf R. R. Co. vs. Hol- 
laway, 191 U. S. 334. 


What is proximate cause? 
Deming vs. Merchants’ Cotton Press & Storage 


opel ee Rea. 51S (Nena) 
paucinison 1. 5S. R. Co, vs. Calheon, 213 U. S. 1. 
Under the Safety Appliance Act, an absolute duty 
rests on a carrier, not only to equip its trains with 
brakes, but also to maintain the equipment in accord- 
ance with standard set by Congress. 
oc Loms I Mo & S. Re Co. vs. Taylor, 210 
iso: 2el, 
Wells, St. lous S. EF, RR. Co.e220'U, S, 578. 
Oincico, Be ©, RCo, veal S.. 220 Ua S559) 
Donegan vs. Baltimore & N. Y. Ry Co., 165 Fed. 
woo (CC. A.) 
Atlantic Coast Line R. Co. vs. U. S., 168 Fed. 175. 
Smith V. Atlantic &e. R.R. 
Advance Sheets Fed. Rep. April 9, 
1914, page 761. 
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U. S. vs. Denver & R. G. R. Co., 163 Fed. 519 
(Ci Gare 

Chicago, M. & St. P. Ry. Co. vs. U. S., 165 Fed. 
423 (C. C. A.) 


U. S. vs. Wheeling & L. E. R. Co., 167 Fed. 198. 
Indiana Union Traction Co. vs. Abrahams, 101 
NE 185 04 


Violation of a duty imposed by statute is negligence 
per se. 


Cummings vs. Kenney, 89 N. Y. Supp. 579. 

Madden vs. Hughes, 93 N. Y. Supp. 324. 

Indiana Union Traction Co. vs. Abrahams, 101 
Ne Eid 1913), 

Grand Trunk Western Ry. Co. vs. Lindsay, 201 
cal, so (CC. Cys) 

Waverly Co. vs. Beck, 103 N. E. 332 (nd 19139 

Gallenkamp vs. Garvin Mach. Co., 99 N. E. 718 
GNP) 

Pinnell vs. Kelly, 99 N. E. 772. 


jl 
ARGUMENT. 


A discussion of the principles involved in this ap- 
peal, to us, seems to fall under three headings: 

FIRST: Is the Federal Safety Appliance Act ap- 
plicable to electric interurban trains engaged in inter- 
state commerce? 

SECOND: Do the special findings made by the 
jury entitle the defendant to judgment non obstante 
veredicto? 

THIRD: A discussion of the evidence and an ap- 
plication of the Employers’ Liability Act to the facts 
in this case, as interpreted by the decisions. 

We shall discuss the respective headings in the or- 
der indicated. 

First—Counsel for defendant has devoted pages 103 
to 122 of his brief to an attempt to show, by decisions 
of the State Courts, that the Safety Appliance Act 
is not applicable to interstate electric railroads. Upon 
examination of these cases, it appears that all of them, 
with the exception of Indianapolis, Etc. Ry. Co. vs. 
Andis, 72 N. E. 145, were cases where it was held 
that street cars did not come within the purview of 
state statutes relating to locomotives and engineers. 

The case of Indianapolis, Etc. Ry. Co. vs. Andis, 
supra, was decided upon a prior holding of the supreme 
court of Indiana, in the case of Jarvis vs. Hilch, 67 
N. E. 1057, in which the word “locomotive” was de- 
fined, and the strict interpretation in that case, and 
that sought by counsel for defendant in the case at 
bar, we believe, is not in accord with the remedial 
spirit of the Safety Appliance Act, or the interpretation 
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placed thereon by the Supreme court of the United 
States in numerous decisions. 

In the case of Schlemmer vs. Buffalo, R. & P. R. 
Co., 205 U. S. page 1, the Supreme Court of the 
United States says: 


“The object was to protect the lives and limbs of 
railroad employees by rendering it unnecessary for 
a man operating the couplers to go between the ends 
of the cars. These considerations apply to shovel 
cars as well as to locomotives, and show that the 
words ‘‘used in moving interstate traffic’ should not 
be taken in a narrow sense.” 


There appear to be no decisions where the act has 
been interpreted in reference to electric interurban 
railroads, and the question is one of first impression 
and must be decided from an examination of the 
statute itself and on principle. 

The purpose of the Safety Appliance Act of 1893, 
is set forth succinctly in its title: 

“To promote the safety of employees and trav- 
elers upon railroads by compelling common-carriers 
engaged in interstate commerce to equip their cars 
with automatic couplers and continuous brakes and 


their locomotives with driving wheel brakes and for 
other purposes.” 


The Safety Appliance Act of 1893 was amended in 
1903, and by Sec. 1 of said amendment it was held: 


“To apply to common-carriers by railroads in the 
Territories and the District of Columbia and shall 
apply in all cases, whether or not the couplers 
brought together are of the same kind, make, or 
type, and the provisions and requirements hereof 
and of said Acts relating to train brakes, automatic 
couplers, grab irons, and the height of drawbars 
shall be held to apply to all trains, locomotives, ten- 
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ders, cars and similar vehicles used on any railroad 
eweasecd it) interstate commerce, * * * and to all 
locomotives, tenders, cars and similar vehicles, used 
in connection therewith, excepting those trains, cars, 
and locomotives exempted by the provisions of Sec- 
tion 6 of said Act of March, 1893, as amended by the 
Act of April 1, 1896, or which are used upon street 
railways.” 


Counsel for defendant on page 106 of his brief 
argues, that the act should not be held to apply to 
electric interurban trains, because when the act was 
adopted, electricity as a propulsive power was in its 
infancy and was used only in an experimental way 
on a few street car lines, and that there were no car- 
riers engaged in interstate commerce business, using 
electricity as a propulsive power. 


It seems to us that this argument of counsel fails 
when we read the concluding words of paragraph 1 of 
the Safety Appliance Act, as amended in 1903, which 
expressly exempts trains, cars and locomotives used 
upon street railways. Can it be successfully argued, 
that Congress expressly excluded trains used on street 
railways from the provisions of the act, because it 
was feared, that the act might, by interpretation, be 
applied to them, and did not exclude interurban elec- 
tric trains, because there was no liability of their being 
included ? 

The Safety Appliance Act has been given a liberal 
construction by Federal Courts that the intent of Con- 
gress might be effectuated. The case of Chicago, Mil- 
waukee & St. Paul Ry. Co. vs. U. S., 165 Fed. 423, 
holds that the statute applied to steam shovel cars, con- 
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sisting of machinery bolted to a platform and sup- 
ported by trucks. 

Johnson vs. Southern Pacific Co., 196 U. S. 1, holds, 
that any car means all kinds of cars running on rails, 
including locomotives. 

U. S. vs. Chicago N. W. R. R. Co., 157 Fed emis 
holds that the statute applies to an engine which hauls, 
but does not carry freight. 

In Winkler vs. Philadelphia & R. R. R. Co., 53 Atl. 
90, it was held, that the tender of a locomotive engine 
engaged in interstate commerce is a car and is within 
the scope of this act. 

In the very recent case of Spokane & Inland Em- 
pire R. R. Co. (defendant in this case) vs. U. S. (not 
yet reported), the question of whether an interurban 
electric railway company was guilty of violating the 
Safety Appliance Act for failure to equip its cars with 
grab irons was recently before this Court. In that 
case, as in the case at bar, counsel for defendant argued 
in his brief for a technical construction of the statute. 
It was there held, that the fact that defendant com- 
pany used street car tracks in entering and leaving 
the City of Spokane did not take them without the 
provision of the act, and that failure to equip its 
train with grab irons was a violation of the act. 

The case of Kent vs. Jamestown Street Ry. Co., 98 
N. E. 664 (N. Y. 1912), is by analogy applicable to 
the facts in this case. 

Plaintiff’s intestate, a motorman, engaged in running 
an electric car, was killed in a collision with a similar 
car, running upon the same track in the opposite direc- 


Ls 


tion, in violation of a signal that had been given to 
the motorman in charge of that car. 

Under Section 64 of the Railroad Law, the em- 
ployee of the defendant having physical control or 
direction of the car that caused the collision was not 
a fellow servant of the intestate. The Court stated as 
follows: 


“There is but one question requiring our considera- 
tion in this opinion, and that is whether Section 64 
of Railroad Law is applicable to a railroad organ- 
ized as a Street Service Railroad Corporation.” 


Section 64 of the Railroad Law provides: 


“That in all actions against railroads for per- 
sonal injuries to or the death of an employee by the 
negligence of the corporation or its employees, every 
employee shall have the same right and remedy as 
are now allowed by law and, * * * if an employee 
engaged in the service of any such railroad corpora- 
tion shall be injured by any defect in the condition, 
ways, works, machinery, tools or implements, or any 
car, train, locomotive or attachment thereto be- 
longing to the corporation, when the defect could 
have been discovered by reasonable care, the cor- 
poration shall be deemed to have knowledge of the 
Metect, 


The court in this case held that said section was ap- 
plicable to a Street Surface Railroad Corporation, and 
in discussing the proposition said: 

“The defendant is organized as a street surface 
railroad corporation, and is engaged in running cars 
in the City of Jamestown, and to and from adjoin- 
ing villages, by electric power conveyed by trolley 
wires. By the express terms of said section of the 
Railroad Law, it is applicable to ‘all actions against 
a railroad corporation, foreign or domestic, doing 
business in this state, or against a receiver thereof.’ 
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It is not by its terms in any way restricted or lim- 
ited to particular railroads, or to railroads organ- 
ized for a particular purpose. * * * In 1906, when 
that section was added to the Railroad Law, rail- 
roads organized as street surface railroads had ex- 
tended their mileage and so modified their manner of 
doing business that in many respects they resembled 
steam railroads. Some steam railroads have 
changed their motive power upon all or a part of 
their routes to electricity, and motormen are neces- 
sarily employed by railroads organized as steam 
railroads; and some of the employees of railroads 
are engaged during a portion of each day on cars 
propelled by steam, and during another portion of 
the day upon cars propelled by electricity. Raiul- 
roads organized and known as street surface rail- 
roads frequently extended their routes outside and 
beyond the streets of cities and villages, and from 
village to village and from city to city. They run 
their passenger and freight cars at a rate of speed 
quite equal to that of an ordinary express train on 
a steam road, and stop at designated places. 

“The reasons for changing the common law rule 
relating to negligence by a fellow servant are by 
many considered as controlling when applied to em- 
ployees of street surface railroads as to employees 
of steam railroads. Electric and other cars common- 
ly used by street surface railroads generally stop 
more frequently and run through less guarded ter- 
ritory than the cars of an ordinary steam railroad; 
but the whole system of doing business by street 
surface railroads has become intricate, and a system 
of signals and rules upon such roads, which must 
be literally obeyed, is becoming, if it is not now, 
as important as are signal and rules and their obed- 
lence upon steam roads.” 


In view of the liberal construction placed upon the 
Safety Appliance Act, by numerous decisions, it is 
evident Congress, by the amendment of 1903, intended 
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that the act should apply to all railroads engaged in 
interstate commerce, except those used on street rail- 
ways, and those expressly excluded by Section 6 of the 
act as amended in 1890. 


Second—Do the Special Findings returned by the 
jury entitle defendant to judgment non obstante vere- 
dicto? 

The purpose of submitting special findings to a jury 
to be answered in addition to returning a general ver- 
dict is that the Court may ascertain facts upon which 
the general verdict is based, and when special findings 
upon al] material points are submitted to the jury, and 
the answers thereto cannot be reconciled with the 
general verdict, the decisions hold that the special find- 
ings control. However, four things must concur for 
the special findings to control the general verdict, 
to-wit: 

(a) There must be a special finding of all facts 
necessary to support the contention of the party mov- 
ing against the general verdict. 

(b) These special findings must be in accord with 
each other. 

(c) They must be irreconciiably inconsistent with 
ties@eneral verdict, 

(d) The special findings must be findings of fact, 
and not mixed questions of law and fact or conclusions. 
The special findings submitted in this case are as 
follows : 


1. “Did the plaintiff Campbell receive, before 
leavitte Coeur d'Alene, train order 53, reading as 
follows: 
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Diainy order Nome 
From Spokane 7-31-1909. 
To Motor 5 at C. DD Alene staom 
Motor 5 will run Spl. C. D. Alene to Spokane; 
meet Special 4 east at Alan’’’? 
SCS 


2. “If you find that plaintiff left Coeur d’Alene 
in violation of his orders, then answer this question: 
‘Was that leaving in violation of his orders the prox- 


imate cause of the accident?’ 
ies ie} 


3. “Were the air brakes on Campbell’s train im- 
mediately before the collision insufficient to enable 
Campbell to control the speed of the train?” 

EaGes.. 


Where a portion only of the facts are found by 
the jury, the law conclusively presumes that the jury 
found all facts not answered by the special inter- 
rogatories in favor of the party recovering judgment. 
It must be remembered that this action was brought 
under the Federal Employer’s Liability Act, Section 3 
of which provides: 


“That no such employee who may be injured shall 
be held guilty of contributory negligence where vio- 
lation by such common-carrier of any statute con- 
tributed to injury of such employee.” 


Argument is not necessary, that all material facts 
in the case at bar were not answered by the special 
findings. An examination of the pleadings shows that 
there is no special finding, that the failure of the 
brakes to work immediately prior to the accident did 
not contribute directly and proximately to the injury; 
there is no finding that defendant maintained its 
equipment according to standard imposed by Con- 
gress. The law presumes that each of these find- 
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ings were answered by the jury in its general ver- 
dict in favor of the plaintiff. Therefore, if it should 
be held that the finding actually made as to insuf- 
ficiency of brakes to control the speed of the train 
immediately prior to the accident, and the findings 
presumed are inconsistent with the finding, that the 
leaving of Coeur d'Alene, in violation of his or- 
ders by plaintiff was the proximate cause of the ac- 
cident (which inconsistency is assumed for the pur- 
pose of argument only), the findings would neutralize 
each other, and the general verdict must control. 

In the case of Farmers’ Savings Bank v. Burr 
Forbes & Son, 132 N. W. 59 (Iowa 1911), we find this 
language: 

“There cannot be a judgment upon answers to 
special interrogatories, unless these answers cover 
every issue in the case, and, when taken in connec- 
tion with the pleadings (and possibly with the in- 
structions), are in themselves sufficient to enable the 
court to determine which party is entitled to the 
judgment without referring to the testimony. * * * 
When these (special interrogatories) cover every 
fact or issue in controversy, the right to recover be- 
came purely a question of law. It is then like deter- 
mining the rights of the parties upon an agreed state 
of facts, so, where a fact is absolutely essential to 
recovery, a finding negativing its existence will be 
conclusive without more. But often the interroga- 
tories do not include all the issues of fact essential 
to reach a legal conclusion, and then it becomes of 
the utmost importance to know what extrinsic mat- 
ters, if any, may be resorted to in aid of these find- 
ings. Every reasonable presumption is to be in- 
dulged in favor of the general verdict. All essential 
facts inhere therein when the contrary is not made 
to appear from the special findings. So that every 
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question of fact raised during the trial, unless with- 
drawn from the jury by the Court, is answered, 
though not specially found in response to some in- 
terrogatory.” 


In the case of Conwell v. Tri-City Ry. Co., 112 
N. W. 546, the Court said: 


“On a motion for judgment against a general ver- 
dict based on special findings, every issue raised by 
the pleadings and not eliminated by the instructions 
will be presumed to have been found for the party 
in whose favor the general verdict is returned, and 
it will be presumed that such findings are supported 
by sufficient evidence; but the special findings cannot 
be added to or supported by the evidence, and must 
be given effect only so far as they necessarily neg- 
ative the findings which might otherwise be assumed 
in support of the general verdict.” 


Indianapolis Southern Ry. Co. v. Tucker, 98 
INE tol hades tOlZ 


“The general verdict finds every material issuable 
fact in favor of appellee, which includes a finding 
that appellee received all the injuries alleged in the 
Miatner stared i the complaint.“ "== 

“It has been held that when the facts found by 
the jury in answer to interrogatories are such only 
as to preclude a recovery upon one branch of a case, 
and no facts are found which preclude a recovery 
upon another branch, it will be presumed that the 
jury based their verdict upon the branch of the case 
upon which the answers were not inconsistent with 
the general verdict.” 


In Morrow vs. Bonebrake, 115 Pac. 585 (s. c.) 34 
L.R. A. (N. S.) 1147 (Kan. 1911), the Supreme Court 
of Kansas used this language: 


“The general verdict for appellee imports a find- 
ing in her favor upon every material allegation in 
her petition and every issue in the case not incon- 
sistent with the special findings. ‘When the special 
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finding of facts is inconsistent with the general ver- 

dict, the former controls the latter.’ (Civ. Code, No. 

294), but, where a question of consistency arises, 

nothing is presumed in aid of special findings, while 

every reasonable presumption is indulged in favor of 
the general verdict.” 

In Seigel, W. & C. Live Stock Com. Co. vs. John- 
son, 44 Pac. 206, the Supreme Court of Oklahoma 
said: 

“The judgment entered was, as the record shows, 
rendered ‘on the verdict in the case on the issues 
raised in the attachment proceedings’; and this ver- 
dict was a general verdict in favor of the defend- 
ants. This verdict was a general finding in favor of 
the defendants upon all the issues presented to the 
jury, and it was a general finding in favor of the 
parties for whom the jury found of all the facts 
necessary to support the verdict.” 

The Circuit Court of Appeals for the Seventh Cir- 
cuit, in the case of Daube vs. Philadelphia & R. Coal 
& Iron Co., 77 Fed 713, lays down the following rule: 

“In determining the force of a special verdict or 
finding, only the facts found, unmodified by the 
statements of counsel or by reference to the evi- 
dence, can be considered. The silence of the ver- 
dict in respect to a fact is equivalent to an express 


finding against the party who has the burden of 
proof.” 


In order for motion for judgment upon special inter- 
rogatories to be granted, the inconsistency between 
special findings and the general verdict must be irre- 
concilable. 

In Fishbaugh vs. Spunaugle, 92 N. W. 58 (Iowa), 
the following language is used: 


“This court has held that, although there is an ap- 
parent inconsistency between some of the special find- 
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ings and the general verdict, yet if, upon taking them 
as a whole, such inconsistency is not necessarily to 
be implied, the general verdict must stand. * * * 
The question is not to be determined by singling ott 
some one special finding for consideration, but all 
must be considered together in the light of the 
pleadings. * * * No mere superficial inconsistency 
is sufficient to invalidate the verdict. It must be so 
irreconcilable that both cannot possibly stand. * * * 
We have at least gone to the extent of saying that, 
‘if there was evidence to sustain the general verdict, 
it will not be disturbed, though the special finding 
may not seem to sustain it. * * * The court will 
not strain a point to discover an inconsistency be- 
tween the verdict and the finding * * *, biutvom 
the contrary, the finding will, if possible, be so con- 
Strued as tO Support the verdict, * ~ * And allie 
sonable presumptions will be indulged to support the 
verdict.” 


In Drake v. Justice Gold Min. Co., 75 Pac. 913 (Colo. 
1904), the Court said: 


‘Where a special finding of fact, inconsistent with 
the general verdict, is so irreconcilable therewith as 
to be incapable of removal by any evidence ad- 
missible under the general issues, the general ver- 
dict cannot stand, and judgment entered upon it is 
improper. Every presumption and intendment, how- 
ever, is to be indulged in favor of a general ver- 
dict, and in ascertaining whether such inconsist-- 
ency exists recourse may not be had to the evi- 
dence actually adduced at the trial, but may be to 
the issues as made by the pleadings; and if, by any 
possible competent evidence that might be produced 
thereunder, the apparent inconsistency can be over- 
come, it may be disregarded, and the general ver- 
dict permitted to stand.” 


In Tarsahonsky vs. Illinois Cent. R. Co., 117 N. W. 
1074 (Iowa 1908), the Court said: 


“An answer to the interrogatory must be con- 
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clusive against the verdict in order to warrant dis- 
regarding the latter.” 


Our own Supreme Court, in the case of McCorkle vs. 
Mallory, 30 Wash. 632, said: 


“Where a special verdict is susceptible of two 
constructions, one of which will support the general 
verdict and the other will not, that construction will 
be given the special verdict which will support the 
general verdict.” 


Special findings must be findings of ultimate facts 
and not mixed questions of law and fact or conclusions, 
and the Court is at liberty to disregard any finding 
which is a conclusion. 

In Fishbaugh vs. Spunaugle, 92 N. W. 58, the Court 
in discussing this proposition said: 

“And, where a special finding is more in the na- 
ture of a conclusion of law than a finding of fact, it 
may be disregarded by the court. * * * A question 
whether transactions by a partner were within the 
scope of the partnership business was held to in- 


volve more of law than of fact, and not a proper 
subject of special finding by the jury.” 


iijethe case of Lake Shore & M.S. Ry. Co. vs. Me- 
Intosh, 38 N. E. 476 (Ind.), the Supreme Court in 
discussing an interrogatory, finding that the collision 
was the proximate cause of the injury, said: 


‘So, to the answer of the jury to the interrogatory 
finding that the collision was the proximate cause 
of the injury, it may be sufficient to say that this 
was but a conclusion, and cannot affect the facts 
found as to all matters connected with the accident. 
It was for the jury to find the facts showing the 
condition of the crossing and surroundings, and 
everything else necessary in relation to the manner 
in which the injury was brought about; but it was 
for the court to draw the conclusion as to what one 
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or more of such facts, if any, constituted the prox- 
imate cause or causes of the death of the intestate.” 


In the light of the foregoing authorities, we sub- 
mit, that the special findings do not cover all facts 
necessary to support the contention of the defend- 
ant; that there is a conclusive presumption that all 
facts not found by the jury were found in favor of 
the plaintiff; that the facts found, together with the 
facts presumed to have been found, are not incon- 
sistent with the general verdict, and that the finding 
that the proximate cause of the collision and injury was 
the disobedience of orders is a conclusion and not a 
finding of fact, and may be disregarded by the Court. 


The doctrine of proximate cause has been dis- 
cussed at length by counsel for defendant, and it ap- 
pears to us that the main reliance of defendant is upon 
the special finding of the jury in regard to proximate 
cause, which is not a finding of fact, but a conclusion 
of the jury, a mixed question of law and fact, and 
may be disregarded. 

It must be remembered that this is an action brought 
in the Federal Courts, by a citizen of the State of 
Washington against a Washington corporation, based 
upon the Employers’ Liability Act, as amended in 
1903, and is not an action based upon the common 
law, wherein the doctrines of assumption of risk and 
contributory negligence are applicable. Congress 
recognizing the injustice to employees of the doctrines 
of assumption of risk and contributory negligence in 
cases where common-carriers were engaged in inter- 
state commerce, by enactment, swept them aside 
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and substituted the Employers’ Liability Act. That 
portion of the Act which is particularly pertinent to 
the matter now under discussion is Section 3 of the 
Act as amended in 1903, as follows: 


“Provided that no such employee who may be in- 
jured or killed shall be held to have been guilty of 
contributory negligence in any sense where the vio- 
lation by such carrier of any statute enacted for the 
safety of employees contributed to the injury or 
death of such employees.” 


There is a wide distinction between a proximate 
cause and a cause which proximately contributed to 
an injury, and this distinction is recognized by Con- 
gress in the Employers’ Liability Act, and by the 
Courts in interpreting similar statutes. 

We call attention to the case of McFail vs. Barn- 
well County, 35 S. E. 562, where this question was 
squarely presented to the Court. 

In South Carolina, there is a statute that any per- 
son who shall receive bodily injury to his person 
through defects of a highway, may recover in an action 
against the county, the actual damages sustained. 


“Provided such person has not in any way brought 
about such injury or damage by his own act or 
negligently contributed thereto.” 


The Court charged the jury as follows: 


“You will inquire whose negligence caused the 
injury and if you are satisfied that plaintiff's negli- 
gence was the proximate cause of the injury, the 
defendant must not be held liable.” 


Error was predicated on this instruction, and in dis- 
cussing the proposition, the Supreme Court of South 
Carolina said: 
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“Tt seems to us that one thing is understood to 
contribute to a given result when such thing has 
some share or agency in producing such result, and is 
not understood to convey the idea that such thing 
was the efficient cause of such result in the sense 
that without it such result would not have oc- 
erred: 


The case was reversed by reason of the error com- 
plained of in the above instruction. 

Wragge vs. South Carolina & G. R. Co., 33 L. R. A. 
191, is also an instructive case upon this point. There 
is a statute in South Carolina that if a person is in- 
jured by collision with the engines or cars of railroad 
corporations at a crossing, and it appears that the cor- 
poration neglected to give the signals required by 
statute, and that such negligence contributed to the 
injury, the corporation shall be liable for all damages 
caused by the collision, unless it is shown that the per- 
son injured was at the time of the collision guilty of 
gross or willful negligence, which contributed to the 
injury. 

Defendant requested an instruction that the jury 
must conclude that the failure to give the required 
statutory signals was the proximate cause of the in- 
jury sustained before they could render a verdict for 
the plaintiff. This instruction was refused and appeal 
was predicated on the refusal to give said instruction. 
The Court in discussing the statute said: 


“Now, it will be observed that there is nothing in 
the language found in this section calculated to con- 
vey the idea that the legislature intended to make 
the liability of the railroad company dependent upon 
the fact that the neglect to give the statutory sig- 
nals was the proximate cause of the injury com- 
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plained of; and, on the contrary, the language used 
implies no such intention. All that the statute re- 
quires is that the neglect to give the prescribed sig- 
nals shall contribute to the injury, which, in our 
judgment, is a very different thing from saying that 
such neglect must be the proximate cause of the 
injury.” 

It is a well settled rule of law, that there can be a 
proximate cause and a contributing cause to an in- 
jury, and that two or more acis of negligence may 
proximately contribute to the same injury. 

In Chicago & N. W. Ry. Co. vs. Prescott, 59 Fed. 
237 (C. C. A.), we find this language used: 

“With respect to the suggestion that the injuries 
complained of were immediately occasioned by the 
sudden shying of the horse, which plaintiff was 
driving, it is only necessary to say that the shying 
of the horse cannot be regarded as the sole proxi- 
mate cause of the injury. The obstruction which 
had been placed in the highway directly contributed 
to the accident, and the jury was justified in so 
finding.” 

Wioptihe samme effect see: 

Andrew vs. Railroad Co., 42 N. W. 513. 

eicepertid vs, Ry. Co., 35 N. W. 572. 

Corey vs. Railroad Co., 21 N. W. 479. 

The Supreme Court of the United States in Choctaw, 
Oklahoma & Gulf R. R. Co. vs. Holloway, 191 U. S. 
334 s. c. 48 Law Ed. 207, recognized this distinction. 

The ground of negligence relied on was failure of 
defendant to equip its engine with shoe brakes. The 
tender and other cars were equipped with air brakes; 
plaintiff discovered a horse on the track and applied his 
air; the brakes on the tender and train were success- 


fully applied, but by reason of the absence of shoe 
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brakes on the engine, the brakes thereon could not be 
worked. The effect of applying air brakes on the 
train was to stop the tender and car and the engine 
was forced with great momentum against the tank. 
In attempting to escape plaintiff was injured. The 
defendant urged that the proximate cause of injury 
was not the absence of brakes, but the presence of the 
horse on the track. 
In discussing this proposition the Court said: 


“We think one proximate cause of the accident 
was the absence of the engine brakes. The purpose 
of a brake is to stop the engine more promptly than 
can be done without it, and if there had been a 
brake on the engine it would, if used, have probably 
prevented the accident. At any rate, there was evi- 
dence to that effect. The absence of a brake which, 
if present, would have prevented the accident, was 
therefore, a proximate cause thereof. If an obstacle 
on the track which necessitates the using of the brake 
is to be regarded as the sole proximate cause of an 
accident which occurs only because there was no 
brake on the engine, the result would be that the 
company would never be liable, no matter what its 
negligence in not providing effective brakes, so long 
as its own negligence did not cause the presence of 
the obstacle on the track. This cannot be true.” 


The case of Grand Trunk Western Ry. Co. vs. 
Lindsay, 201 Fed. 836 (C. C. A. 7th Circtit), ism 
instructive case in an interpretation of Section 3 of 
the Employers’ Liability Act. In this case action was 
brought by a switchman, under the Employers’ Liabil- 
ity Act, for injuries received by reason of failure of 
couplers to couple automatically. Defendant requested 
an instruction, that if it was found by the jury that 
plaintiff did a certain act, such act was the proximate 
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cause of the injury, and that he could not recover. 
This instruction was refused as being contrary to Sec- 
tion 3 of the Employers’ Liability Act, and the appeal 
is based upon the refusal to give this instruction. On 
petition for rehearing, the Court said: 


“Tf, under the Employers’ Liability Act, plaintiff’s 
negligence, contributing with defendant’s negligence 
to the production of the injury, does not defeat the 
cause of action, but only lessens the damages, and if 
the cause of action is established by showing that 
the injury resulted ‘in whole or in part’ from de- 
fendant’s negligence, the statute would be nullified 
by calling plaintiff's act the proximate cause, and 
then defeating him, when he could not be defeated 
by calling his act contributory negligence. For his 
act was the same act, by whatever name it be called. 
Tt is only when plaintiff's act is the sole cause— 
when defendant’s act is no part of the causation— 
that defendant is free from liability under the act.” 


The case of Louisville & N. E. Co. vs. Wene, 202 
Fed. 887 (C. C. A. 7th Circuit), involves a construction 
of Section 3 of the Employers’ Liability Act. Plain- 
tiff’s intestate was a conductor on freight No. 72. No. 
72 was standing on a sidetrack and was run into on 
the sidetrack by passenger No. 52. It was the duty 
of the conductor on No. 72 to close the switch after 
his train had gone upon the sidetrack, and this he 
failed to do. No. 52 ran past the switch light at the 
end of the switch and off of the main track onto the 
sidetrack and collided with the rear end of No. 72. 
In this collision the plaintiff’s intestate was killed. It 
was conceded that plaintiff's intestate was negligent, 
and the defendant requested instructions that the fail- 
ure of the conductor to close the switch was the prox- 
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imate cause of the injury, and that no recovery could 
be had. This instruction was refused. 

It seems to us that the learned trial judge in this 
case has succinctly explained the true meaning and 
intent of Congress, as shown by Section 3 of the 
Employers’ Liability Act in his opinion denying the 
motion for judgment non obstante. 


“Can it be said as a matter of law that the special 
finding, that the disobedience of orders on the part of 
the plaintiff was the proximate cause of the accident, 
defeats a recovery under the Employers’ Liability 
Act? I am of the opinion that it cannot. The air 
brakes and other equipment required by the Safety 
Appliance Act are for use in an emergency, whether 
that emergency arises from unavoidable accident or 
from neglect. A collision does not of necessity result 
from disobedience of orders on the part of an em- 
ployee, and if the employee who has been guilty of 
such disobedience is unable to avoid an impending 
collision because of defective equipment furnished by 
the master, it surely cannot be said that the defective 
equipment in nowise contributed to the accident. If 
it did contribute a liability exists under the act in 
question.” 


Girep 3] ). 

We deem it useless to enter upon an extensive dis- 
cussion of the subject of proximate cause. No gen- 
eral rule can be laid down which is applicable to ail 
cases, because each case must depend primarily upon 
its particular facts, and because proximate cause and 
a cause contributing proximately to an injury shade 
into each other. We shall, however, cite two cases, 
which on fact and principle, we believe will shed light 
upon the issues in the case at bar. 
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Deming vs. Merchants’ Cotton Press & Storage Co., 
13 L. R. A. 518 (Tenn.), is particularly instructive. 
In this case cotton was stored in the compress of the 
defendant and was destroyed by fire. Twenty-nine 
bales were standing on the track in loaded cars at 
the compress. The twenty-nine bales were scheduled 
to depart at seven o’clock. There was a delay in the 
time of starting of about seven to ten minutes, caused 
by the breaking of a drawbar, and the cotton in the 
cars was destroyed by fire. The Court had previously 
held, that the Compress Company was not liable by rea- 
son of any negligence for the fire. The question was 
therefore squarely presented to the Court, whether 
the proximate cause of the loss of the twenty-nine 
bales of cotton was caused by the burning of the com- 
press or the breaking of the drawbar. 


“Tt is insisted here, in support of the finding, that 
neither the delay nor the breakage of the train, but 
the fire, was the proximate cause of the loss. In this 
we do not concur. Granting that the slight delay 
would not of itself have made the company liable, 
here we have, in addition, the breaking of the train 
machinery when the effort is made to remove the 
cotton, but for which it might have been saved not- 
withstanding the fire. This, we think, was there- 
fore the proximate cause of the loss. * * * It is 
true that the fire destroyed cotton, and in that sense 
caused the loss, but it appears that, notwithstanding 
the occurrence of the fire, the cotton would not have 
been burned had not the breaking of the train while 
it was being removed happened, so that but for this 
fact the cotton would have been saved. This must 
therefore be held to be the proximate cause of the 
loss, and, if it was the result of negligence, the car- 
rier must answer for it.” 
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The case of Atchinson T. & S. R. Co. vs. Calhoon, 
213 U. S. 1; s. c. 53 Law Ed. 671, is also somewhat 
similar to the case at bar. Plaintiff, who was about 
three years of age, was a passenger upon a train of 
defendant and was bound for Edmond. The trainmen 
did not announce the arrival of the train at Edmond, 
and after the train had started from Edmond, the 
mother handed her son to a passenger, who in turn 
handed the boy to a party on the station platform. 
This party, with the child in his arms, ran along the 
side of the moving car and attempted to return the 
child to its mother. In doing so he stumbled over a 
baggage truck standing on the platform, and the child 
fell under the car and was injured. The question in- 
volved was, what was the proximate cause of the 
child’s injury. The Court in discussing this proposi- 
tion used this language: 


“Tn this case undoubtedly the plaintiff’s injury was 
traceable to the original negligence, in the sense that 
it would not have occurred if the plaintiff had not 
been separated from his mother. Nevertheless, that 
negligence may not be the cause of the injury, in 
the meaning which the law attributes to the word 
‘cause’ when used in this connection. The law, in 
its practical administration, in cases of this kind re- 
gards only proximate or immediate, and not remote, 
causes, and, in ascertaining which is proximate and 
which remote refuses to indulge in metaphysical 
niceties. Where, in the sequence of events between 
the original default and the final mischief an en- 
tirely independent and unrelated cause intervenes, 
and is of itself sufficient to stand as the cause of 
the mischief, the second cause is ordinarily regarded 
as the proximate cause and the other as the remote 
cause.” 
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The finding therefore that disobedience of orders 
was the proximate cause of the injury does not neg- 
ative the implied finding that the failure of brakes to 
work immediately prior to the collision was a cause 
contributing to the injury. 


Third—For the purpose of this brief, we shall con- 
cede that Campbell’s orders read, that Special 5 should 
meet Special 4 at Alan, and that he misread his or- 
ders. We except, however, to the statement of counsel 
for defendant, that “the jury found that Campbell 
testified falsely.” We think this statement is outside 
of the record, and believe that a careful reading of 
the testimony shows that Campbell believed at the time 
he left Coeur d’Alene, and now believes, that his or- 
ders read that No. 5 should meet Regular No. 20 
at Alan. 

The only question of fact remaining to be discussed 
is the sufficiency of the testimony in regard to the in- 
sufficiency of the brakes to control the speed of the 
train immediately prior to the accident. There is no 
dispute that Campbell was a competent employee. In 
fact, the whole record shows that he was regarded by 
his employers as their best motorman—he had run 
the Shoshone Special, the “crack train’ on the road 
for over a year prior to the accident. On the 31st of 
July, 1909, Campbell left Coeur d’Alene at about 4:30 
p. m. on his return trip to Spokane. When about one 
and one-half miles from Coeur d’Alene he observed 
Regular 20 on the same track approaching from the 
opposite direction. Campbell testified that he observed 
No. 20 when it was about 800 feet distant; that he im- 
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mediately applied the emergency brakes; that the air 
took hold and then began to leak off, and he was un- 
able to stop the train. 

(Tr. pp. 50-51-64). 

In this he is corroborated by the testimony of Dixon, 
a locomotive fireman, an employee of the Northwestern 
Railway Company for four years, who is familiar with 
air brakes and had himself stopped trains with the 
emergency brake. Dixon says that the trains were 
about 200 yards apart when Campbell applied the 
emergency; that it held for a few seconds and then 
leaked off. 

(Tr. pp. 68-69). 

Each of these witnesses is corroborated by Beck, a 
brakeman and conductor, for seventeen years in the 
employ of the Northwestern Railway Company, who 
was standing in the open door of the cab about four 
feet from Campbell, talking to Dixon, and each of 
them had an unobstructed view of the track ahead. 

The testimony of Trudell, brakeman on Special No. 
5, also corroborates the uncontradicted testimony of 
Dixon, Beck and Campbell in regard to the place 
where the emergency was applied. Trudell said that 
he felt the air set unusually hard—so hard he wanted 
to see what was the matter; tha! he went to the rear 
door of the car, through the crowd standing in the 
aisles and on the platform and got off before the col- 
lision, and that it took him about fifteen or twenty 
seconds to get off. 

(Tr. pp. 67-68). 
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The testimony of numerous witnesses was to the ef- 
fect that No. 3 was running from thirty to thirty- 
five miles an hour. Conceding that thirty miles an 
hour was the true rate of speed, No. 5 would have 
been running about 44 feet a second, and would have 
run, according to Trudell, from 660 to 880 feet after 
the brakes were set, which corroborates the testimony 
of Campbell, Dixon and Beck. 

As opposed to this uncontradicted testimony, de- 
fendant called a number of passengers as witnesses, 
whose testimony was of a negative character. They 
all testified that they felt the brakes applied and the 
crash followed almost immediately. None of these 
witnesses were in a position to observe the track ahead 
of the moving train, as were all of the witnesses for 
the plaintiff. Their testimony therefore is of a very 
unsatisfactory quality, and does not in any sense con- 
tradict the positive unimpeached testimony of the wit- 
nesses, Beck, Dixon and Trudell. The trial judge, 
in his opinion in passing upon the motion for new 
meal, Said: 


“They had little to guide them in forming an 
opinion except the mere lapse of time between the ap- 
plication of the brakes and the ensuing collision and 
this is admittedly a very unsafe and uncertain guide 
in a crowded train where nothing out of the ordi- 
nary is expected or anticipated.” 


ic. p. 41). 

We therefore submit that the jury were warranted 
in finding, from the testimony as a whole, that Camp- 
bell applied his air when from 600 to 800 feet from 
the place where the collision occurred. 


3O 


It is conceded by the pleadings that the brakes on 
Special No. 5 should have stopped the train within 300 
feet if they had been in proper working order. The 
testimony of Campbell, Dixon, Beck and Delaney, all 
railroad men, and of Henry J. Robinson, the West- 
inghouse expert, called by the defendant, all was to 
the effect that the train could have been stopped in 
between 200 or 300 feet, if the brakes had been in 
proper working order. 

The question therefore naturaily arises, why was 
the train not stopped and the collision averted? Coun- 
sel for defendant ingeniously argues, that the defendant 
is not liable, because Campbell testified that a number 
of different things might have prevented the brakes 
from working properly. He forgets, however, that 
Campbell testified positively that he did not release the 
brakes after the emergency was set. 

(Tip. 52). 

He also forgets the testimony of Dixon, the loco- 
motive fireman, who said the brakes “leaked off.” 
There is no testimony that the brakes released sud- 
denly, as if released by the motorman, but the testi- 
mony of all of the witnesses is that the brakes held 
for a few seconds and then gradually released. If 
Campbell had released his air, the brakes would not 
have leaked off, but would have released suddenly. 

Counsel also forgets the testimony of Dixon, that he 
knows how air brakes work when they are in proper 
condition, and that the brakes of No. 5 did not work 
as if they were in proper condition. 


ir, p. 69) 


a7 


Does counsel contend that plaintiff must show by 
the brakes themselves, that they were defective, or 
that the defects therein may not be shown by circum- 
stantial evidence? 

It is uniformly held under labor laws, that failure to 
perform statutory duty is negligence per se. 

Cummings vs. Kinney, 89 N. Y. Sup. 579, is a case in 
which this question was before the court in regard to 
the labor laws of the State of New York. The labor 
laws of New York provide, that persons employing 
or directing any kind of erection shall not furnish 
for the performance of labor any unsafe ladders, etc. 
Plaintiff was a hodcarrier, and while using one of 
the ladders furnished by the defendant one of the 
rounds broke. It was held under the above mentioned 
section, that the breaking of the ladder round raised 
a presumption of negligence entitling plaintiff to go 
to the jury. 

Madden vs. Hughes, 93 N. Y. Sup. 324, was also a 
case where a labor law was interpreted. In that case 
the court held, that the unexplained breaking of a 
plank on which a servant is working is sufficient to 
warrant the submission to the jury of the master neg- 
ligence under a labor law, requiring masters to fur- 
nish safe scaffolding or other mechanical contrivances. 
In the same case the Court used this language, which 
has also been applied to the Safety Appliance Act. 


“The purpose of the statute was to impose an abso- 
lute duty on the master, which cannot be delegated.” 


In the case of Grand Trunk Western Ry. Co. vs. 
Lindsay, 201 Fed. 836 (C. C. A.), discussing the Safety 
Appliance Act, the Court said: 
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“Tt was negligence per se for the defendant to 
use the car having defective couplers, even though 
the shoving of the cars together was accidental.” 


The learned trial judge, in the case at bar to us seems 
to have clearly stated the duty resting on the carrier 
under the Safety Appliance Act. 


“Tt is almost universally held that the violation of 
a statutory duty is negligence per se and if it be 
such it must be negligence on the part of those of- 
ficers, agents or employees who are charged with the 
duty of complying with the statutory requirements. 
* * * The use, therefore, by the defendant eam 
pany of an electric motor not equipped with a power 
drive wheel brake so that the motorman driving the 
train could control its speed was negligence per se 
upon the part of its representatives charged with 
the duty of meeting the statutory obligation.” 


Clr. 43). 
Indiana Union Traction Co. vs. Abrahams, 101 N. E. 
1 (Ind. 1913), is a case where practically the same 
facts were involved as in the case at bar. We shall 
refer to this case later in our brief, but call attention 
at this time only to the following portion of said 
opinion: 
“The happening of the accident, under the facts 
found by the jury was prima facie evidence of ap- 


pellant’s negligence, which imposed upon it to show 
some excuse for the prima facie duty on its part.” 


In the case of Waverly Co. vs. Beck, 103 N. E., 
332 (Ind. 1913), the Court held: 


“That a violation of the Factory Act, prohibiting 
any person from employing any young person be- 
tween the ages of fourteen and eighteen years to 
operate any elevator, constitutes negligence per se, 
and contributory negligence was not a defense.”’ 
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In Gallankamp vs. Garvin Machinery Co., 99 N. E. 
pie (N. Y.), the Court held: 


“That the employment of a child under fourteen 
years of age, in a factory in violation of labor laws 
is evidence of negligence on the part of the em- 
ployer, and will justify recovery for injuries sus- 
tained.” 


In Pinnell vs. Kelly, 99 N. E. 772, the Supreme 
Court of Indiana held: 


“That failure to guard a shafting and pulleys 
thereon was negligence per se where the statute 
provides that all vans, planers, and machinery of 
every description in factories should be guarded.” 


The Supreme Court of the United States in a long 
line of decisions has held, that the duty resting upon 
a common carrier by railroad, engaged in interstate 
commerce, to equip its trains with sufficient air brakes 
and with automatic couplers is an absolute duty, and 
that the requirement of the statute is not satisfied by 
using reasonable care to see that the equipment fur- 
nished is in perfect condition. 

There are two reasons why Congress has placed 
an absolute unqualified duty upon the common carrier. 
First, the protection of the lives of passengers and 
employes, by requiring the exercise of a higher degree 
of supervision by the carrier; and second, a legislative 
policy which deems it is just that the carrier should 
be liable for injuries to employes while in its service, 
on the theory that the added expense should be charged 
as a part of the maintenance and operation of the 
carrier. 

We cite the case of Chicago, B. & Q. R. Co. vs. 
imese2207U. S. 559, s. c. 55 Law Ed. 582, as a case 
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in which there is an able discussion of the Liability 
Act, and the degree of care necessary to be exercised 
by the carrier. In this case the Court said: 


“Does the act of Congress in question impose on 
an interstate carrier an absolute duty to see to it that 
no car is hauled or permitted to be hauled or used 
on its line unless it be equipped with couplers 
coupling automatically by impact, and which can be 
uncoupled without the necessity of men going be- 
tween the ends of the cars? Can the carrier engaged 
in moving interstate traffic escape the penalty pre- 
scribed for a violation of the act, in the particulars 
just mentioned by showing that it had exercised rea- 
sonable care in equipping its cars with the required 
couplers, and had ‘used due diligence to ascertain, 
from time to time, whether such cars were properly 
equipped; = ~ * 

“The Congress, not satisfied with the common-law 
duty and its resulting liability, has prescribed and 
defined the duty by statute. We have nothing to do 
but to ascertain and declare the meaning of a few 
simple words in which the duty is described. It is 
enacted that ‘no cars, either loaded or unloaded, 
shall be used in interstate traffic which do not com- 
ply with the standard.’ There is no escape from 
the meaning of these words. Explanation cannot 
clarify them, and ought not to be employed to con- 
fuse them or lessen their significance. The obvious 
purpose of the legislature was to supplant the quali- 
hed duty of the common law with an absolute duty 
deemed by it more just. If the railroad does, in 
point of fact, use cars which do not comply with the 
standard, it violates the plain prohibitions of the law, 
and there arises from that violation the liability to 
make compensation to one who is injured by it.” 


In the case of Delk vs. St. Louis & S. F. R. Co., 229 
U.S. 578, s. c. 55 Law Ed. 590, the Supreme Court 
of the United States, speaking by Justice Harlan, said: 


41 


“The circuit court of appeals, in its opinion, said 
that the trial court gave the law to the jury by 
stating the language of the statute, but in such a way 
as to lead the jury to suppose that the statute im- 
posed an absolute duty on the carrier to keep its cars 
in good order at all times. An order was therefore 
made reversing the judgment of the circuit court, 
and directing the case to be sent back for a new 
trial. But this court granted a writ of certiorari, 
and the case is here primarily for the review of the 
judgment of the circuit court of appeals. 

“The construction of the statute, adopted by a ma- 
jority of the circuit court of appeals, to the effect 
that the act did not impose upon the carrier an abso- 
lute duty to provide and keep proper couplers at all 
times and under all circumstances, but was bound 
only to the extent of its best endeavor to meet the 
requirements of the statute, has been rejected by this 
court in Chicago, B. & Q. R. Co. vs. United States, 
just decided, and on the authority of that case, we 
hold that the circuit court of appeals erred in the par- 
ticular mentioned.” 


giiecase of St. Louts, I. M. & S. R. Co. vs. Taylor, 
py. 281, s. c. 52 L. Ed. 1061, is a leading case 


upon this question. Justice Moody in speaking for 
mes Court said: 


“We need not enter into the wilderness of cases 
upon the common-law duty of the employer to use 
reasonable care to furnish his employee reasonably 
safe tools, machinery and appliances, or consider 
when and how far that duty may be performed by 
delegating it to suitable persons for whose default 
the employer is not responsible. In the case before 
us the liability of the defendant does not grow out 
of the common-law duty of master to servant. The 
Congress, not satisfied with the common-law duty 
and its resulting liability, has prescribed and defined 
the duty by statute. We have nothing to do but to 
ascertain and declare the meaning of a few simple 
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words in which the duty is described. It is enacted 
that ‘no cars, either loaded or unloaded, shall be used 
in interstate traffic which do not comply with the 
standard.’ There is no escape from the meaning of 
these words. Explanation cannot clarify them, and 
ought not to be employed to confuse them or lessen 
their significance. The obvious purpose of the legis- 
lature was to supplant the qualified duty of the com- 
mon law with an absolute dutv, deemed by it more 
just. If the railroad does, in point of fact, use cars 
which do not comply with the standard, it violated 
the plain prohibitions of the law, and there arises 
from that violation the liability to make compensa- 
tion to one who is injured by it.” 


The case of Indiana Union Traction Co, vs. Abranmas 
101 N. EB. 1 (Ind. 1913), is a case very similar togmhe 
case at bar. In Indiana there is a statute modeled after 
the Federal Employers’ Liability Act applicable to 
interurban electric trains doing intrastate business. The 
statute provides: 


“That it shall be unlawful for any common-car- 
rier in this state operating an interurban railway by 
electric power to operate or run upon any railroad 
in this state any motor car used in regular interurban 
passenge traffic which is not equipped with an ap- 
proved power air brake, in good condition, and sub- 
ject to the control and operation of the motorman in 
charge of such car, and of sufficient capacity to con- 
trol the speed of the car.” Section 14 of thele: 
(Section 5291, Burns’ Stat. 1908) contains the #i@le 
lowing provisions: “That any employe of any such 
common-carrier, who may be * * * injured by any 
* * * car * * * in use contrary to the provisionsres 
this act * * * shall not be deemed thereby to have 
assumed the risk thereby occasioned * * * nor shall 
any such employe be held as having contributed to 
his injury, in any case where the carrier shall have 
violated any of the provisions of this act, * * *” 
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The facts in this case are as follows: Plaintiff was 
motorman on a passenger train and was injured in 
a collision with a freight car. The passenger car had 
right-of-way over the freight car, and under the rules 
of the road the freight cars should have stopped at 
a siding. When plaintiff first saw the freight car 
he was 650 to 700 feet from the place of the accident. 
Plaintiff’s car was running twenty-five miles per 
hour and the freight car was running about thirty-five 
miles per hour. Plaintiff attempted to apply his brakes 
as soon as he observed the freight car, but the car 
traveled 150 or 200 feet before the brakes took hold. 
At the time of the accident the freight car had almost 
stopped. The passenger car, if equipped with standard 
brakes in good condition, could have been stopped in 
from 350 to 400 feet. The braking equipment was 
carefully tested the day before the accident, and when 
delivered to the plaintiff the brakes were in apparently 
good condition, and under ordinary circumstances were 
of sufficient capacity to control the speed of the car. 
The brakes were not worn or weak and apparently 
not broken. The jury found that the brakes were 
procured from manufacturers of recognized standing 
as manufacturers of power air brakes. The Court in 
discussing the law applicable to the facts said: 


“Appellee claims that the statute imposed on ap- 
pellant the absolute duty to equip the car according 
to the provisions of the act, and this duty was not 
discharged by showing that the car was equipped 
with an approved air brake, in ‘apparent’ good con- 
dition, not ‘apparently’ broken, and of sufficient ca- 
pacity to control the car ‘under ordinary conditions’ ; 
that appellant’s lack of actual knowledge of the de- 
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fect in the brake and the exercise of ordinary care in 
equipment and inspection do not meet the require- 
ments of the act. The statute in question is sim- 
ilar to Act. Cong. March 2, 1893, ¢. 196) 27a 
531 (U. S. Comp. St. 1901, p. 3174), which ren= 
dered it unlawful for any carrier engaged in moving 
interstate traffic by railroad to use on its line any 
locomotive engine not equipped with a power driv- 
ing-wheel brake and appliances for operating the 
train brake system, or to run any train in such 
traffic that had not a sufficient number of cars in 
it so equipped with power or train brakes that the 
engineer on the locomotive drawing such train can 
control its speed. * * * Mr. Justice Harlan delivered 
the opinion of the court, and it deals with the ques- 
tions here in controversy as to the construction of 
the statute. It was held that the duty of the car- 
rier is an absolute one, which is not met by the 
exercise of reasonable care and diligence in equip- 
ment and inspection. In enacting our statute, evi- 
dently modeled after the act of Congress it cannot be 
doubted that the legislature was not satisfied with 
the duty and liability of carriers to their servants, 
as defined by common-law rules, and by this act of 
1907 it intended that such duty and liability should 
be measured by a stricter rule. This rule is set out 
in the act in language so plain as to practically fore- 
close discussion as to the legislative intent. We 
think the duty prescribed by the act of 1907 is abso- 
lute, and it is not discharged by proof of the use 
of ordinary care in equipment and inspection. * * * 

“The complaint alleges that the brake was not in 
good condition, and was not of sufficient capacity to 
control the speed of the car. The statute re- 
quires both qualities. The duty exacted to equip with 
power air brakes in good condition is not performed 
in supplying a brake in a condition which was 
good in appearance only. * * * Neither is the de- 
mand of the statute satisfied by equipment with a 
brake of sufficient capacity to control the speed of the 
car ‘under ordinary conditions.’ It must have been 
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contemplated by the Legislature in enacting the 
statute that extraordinary conditions might arise, as 
did here, when the only means of safety to pas- 
sengers and employes would lie in the quick control 
of ‘the car’s speed by the application of the air 
brake. The title of the act (Acts 1907, p. 186) re- 
cites that it is ‘An act to promote the safety of em- 
ployes and travelers,’ etc. To hold that equipment, 
sufficient only for ordinary conditions, fulfills the 
statutory requirement, would be the subversion of the 
plain intent of the enactment. * * * The happening 
of the accident under the facts found by the jury 
was prima facie evidence of appellant’s negligence, 
which imposed on it the obligation to show some 
excuse for the prima facie failure of duty on its 
ment. Lerre Flaute, etc. R. Co. v. Sheeks (1900), 
155 Ind, 74, 56 N. E. 434. No such excuse is shown 
by the findings. The facts specially found do not 
contradict the general verdict in its finding that ap- 
pellee’s injury was proximately caused by appellant’s 
failure to equip the car with an air brake in good 
condition, or of sufficient capacity to control the 
Speed of the car.” 


We have quoted at length from this decision be- 
cause the facts and the statute of Indiana, upon 
which the action is based, are practically identical 
with the facts in the case at bar. So far as we 
have been able to find this case is more nearly in 
point than any other decision, and it seems to us 
that the law as set forth by the Indiana Court is 
based both upon reason and a fair interpretation of 
the statute. 

It is conclusively shown by the record that the 
brakes on Campbell’s train were not sufficient to 
control the speed thereof immediately prior to the 
accident. One purpose of Congress in enacting the 
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Safety Appliance Act was undoubtedly to mect just 
such emergencies as in the case at bar. Congress 
recognized that orders are liable to be misinterpreted, 
that human beings are not infallible, and has imposed 
upon the common carriers, engaged in interstate com- 
merce, the absolute duty not only to equip their trains 
with air brakes sufficient to control the speed there- 
of under ordinary circumstances, but also to equip 
with brakes which would perform their services in 
emergencies similar to those in this case. A failure 
so to do on the part of defendant was a violation of 
the Safety Appliance Act, and the defendant is liable 
in damages to the plaintiff for the injuries received. 

In conclusion, we submit that the Federal Em- 
ployers’ Liability Act and the Safety Appliance Act, 
as amended in 1903, are applicable to the defendant 
railroad company; that the special findings are not 
in conflict, but are in accord with each other; that 
the preponderance of the evidence shows that the 
failure of the brakes to work contributed to the injury, 
and that the verdict of the jury is supported both 
by the law and the evidence. 

For the foregoing reasons we respectfully submit 
that the judgment of the lower Court should be 
affirmed. 

Respectfully submitted, 
BELDBEN® LOSEY, 
H. LOWNDES MAURY, 
Attorneys for Defendant in Error. 
HENRY R. NEWTON, 
Of Counsel. 


